Damages for breach of a Restrictive Covenant.

The Message: Developers have to fully investigate restrictive covenants as these can prevent or delay any works being undertaken and lead to costly litigation with adjoining owners anxious to prevent any development proceeding.

The Case: In Small-v-Oliver & Saunders (Developments) Limited (25 May 2006), Mr Small sought to rely on a restrictive covenant granted in 1925 to obtain an injunction to prevent the Defendant proceeding with the construction of a new house behind his house at 12 Beech Hill, Hadley Wood.

In a lengthy Judgment, the Court considered the history of the development of the Beech Hill Park Estate since 1900 in order to establish whether Mr Small had the benefit of any restrictive covenant and, having found that he did, it then went on to consider whether an injunction should be granted to prevent development and, if not, what level of damages should be awarded instead.

The Defendant bought 8 Beech Hill in 2003 and its solicitor appreciated that there were various covenants that might still be in force restricting development of the land at the rear but he concluded that none of them would prevent the proposed development of a number of houses. Construction of the first house began in February 2004 but, by May 2004, Mr Small was raising serious objections and work finally ceased in January 2005 pending the outcome of the Court case with the structure of the house mainly completed.

Mr Small relied on numerous arguments but, eventually, the case centred around the covenant that the original developers of the Estate had secured from most house purchasers in the 1920's and 1930's whereby they agreed only to use their land as a private dwellinghouse. The Court held that, as the original developers had secured this covenant from each purchaser for the benefit of the land retained by them at the time of each sale, and had used words to make it clear that the covenant would bind future owners, the covenant entered into in 1925 in relation to no 8 was still enforceable by Mr Small and any other house purchaser who had bought part of the retained land after that date.
The Defendant's solicitor had considered this covenant to be of no effect because no houses were planned to be built on the land at no 8 itself. No 8 was simply to be used as an access road to the land at the rear  but the Court followed the recent Judgment in Jarvis Homes-v-Marshall (2004) in which the Court of Appeal held that the construction of an access way to a development on adjoining land was a  breach of a covenant to only use the land as a private residence. 

Throughout the dispute, Mr Small made it clear that he was not looking for financial compensation but that he only wanted an injunction to prevent any access way being built, thereby leaving the land at the rear landlocked and incapable of use. However, the Court considered damages was a sufficient remedy given the beach had not been deliberate, works had commenced, and, perhaps most importantly,  the granting of an injunction would be oppressive given the serious financial consequences for the Defendant.

In determining what damages should be payable, the Court confirmed these should be awarded on the normal basis i.e. the price that Mr Small could have reasonably demanded for the release of the covenant. This was notwithstanding the expert evidence that the development would not affect the market value of Mr Small's property at all. After reviewing previous authorities, the Court considered that it was appropriate to award 35% of the profit of £450,000 to be made from the development but that this had to be split between all 48 properties that had the benefit of the covenant. Accordingly, Mr Small was awarded only £3,270.
As the Defendant had previously offered to settle for £10,000 in December 2005, Mr Small was ordered to pay all their costs since then and he was only awarded 50% of his costs up to then. The case was, therefore, a very expensive exercise for both parties. For the other 47 owners, the way would appear to be open for each of them to claim £3,270 at no real expense to themselves.
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