LAW MADE SIMPLE
The Message: It is only in exceptional circumstances that a party is liable to point out a mistake made by another party.

The Case: Witney Golf Club –v-Parker and Strainge (12/4/2006) is yet another in a long list of recent cases where a party to a Lease has had to ask the Court to correct a mistake in the document. The case illustrates that, where it is only the party seeking rectification who has made the mistake, then the claim is likely to fail in the absence of sharp practice by the other party.

The Landlords, Mr Parker and Mr Strainge, own former farmland in Witney in Oxfordshire which is now let to the Golf Club pursuant to 2 Leases for use as a Golf Club, Driving Range, restaurant and other activities. In 1996, negotiations commenced for some variations to the Golf Club Lease as the Golf Club wanted to extend their activities  to include hotel, conference centre, and health and fitness facilities.

The negotiations between the parties took some 2 years to conclude and the major issue centred on the new rent to be payable. Under the original Leases, an additional rent of 6% of the fees taken by the business of the Golf Club was payable and the Club initially proposed that this be varied so that, in return for agreeing to the extended use, the Landlords  would receive 6% of the gross fees received from the use of the golf course, golf club, hotel, and fitness centre.
Following protracted negotiations, which included a proposal that the rent for the Restaurant and Conference Centre be based on 6% of the net profits, the solicitor for the Defendants prepared a document in which he sought to set out in simple terms what he understood to be agreed. By mistake, however, he provided for all the additional rent to be based on 6% of the net profits of all the business of the Golf Club rather than be reference to the turnover of the major activities which the parties had been focussing on.
Neither the Landlords nor their agent spotted the mistake in the draft Deed of Variation. On receiving this document, the Golf Club immediately appreciated that a rent based on net profits of all their business was favourable to them and they proceeded to complete the document as quickly as possible.

It was not until 2002 that the Landlords and their solicitor appreciated that a mistake had been made. In proceedings funded by their solicitors’ professional indemnity insurers, they argued that, where one party made a mistake that was, or should have been, apparent to the other, the Court can correct the mistake and, accordingly, they sought to correct the Deed by providing for the additional rent to be based on 6% of the gross fees of the  Golf Club and Fitness Centre and 6% of the net profits of the Restaurant and Conference Centre.
The difficulty that the Landlords faced is that, in order to obtain rectification where both parties have not made the same mistake, it is necessary to prove that the other party was aware of their mistake, or had wilfully shut its eyes to it,  and had also omitted to draw attention to it as it benefited them not to do so.

The Court found for the Golf Club. In the context of arm’s-length commercial negotiations, a party is not generally liable to draw attention to the fact that a provision is particularly beneficial to them unless it knows a mistake has been made. In this case, the document was prepared by the Landlords’ solicitor and had been approved by the Landlords and there was no reason to suppose that the Landlords or their representatives had made a mistake.
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