Right of necessity

Adealon International Proprietary Limited –v- London Borough of Merton [12 April 2006] High Court

The Message:
An owner of landlocked land failed to show that it was entitled to a right of way of necessity over adjoining land.

The Case:
Adealon International Proprietary Limited was the owner of land (Adealon's land) to the north of a highway, the A24 Merantun Way. The London Borough of Merton owned land (Merton's land) to the north of Adealon's land.

Adealon claimed that its land had the benefit of a right of way over Merton's land. The right, it was argued, was implied in a transfer dating back to 1989. The issue for the Court was whether Adealon was entitled to a declaration that its land benefited from a right of way of necessity over Merton's land.
A "way of necessity" arises where on a sale by an owner of part of his land, either the part sold or the part retained is left without any legally enforceable means of access. In such a scenario, the part left inaccessible may be entitled, as of necessity, to a right of way over the other part.

The Court considered the history of dealings with the land to determine whether such a right of way of necessity arose. The Court examined the 1989 transfer, which it was argued founded the implied right of necessity. By that transfer, the then owner transferred what was now Merton's land to Merton's predecessor but retained Adealon's land. The transfer contained no easement for the benefit of Adealon's land over Merton's land.
The evidence indicated that it was not the common intention of the parties at the time that Adealon's land should have access over Merton's land. That was because it was intended that access would instead be obtained via the highway.
However, an application for planning permission for the formation of a new vehicular access to the highway was subsequently refused. Planning permission was required from Merton Council to gain access to the highway, on which matter Merton needed to consult Transport for London. In 2005 TfL wrote that they "would be minded to recommend" Merton refuse permission for such access on highway safety grounds. TfL considered that any vehicles emerging from properties in that location would significantly increase the risk of accidents.

The consequence of the probable refusal to grant permission for such access was that Adealon had no legally enforceable right of way and therefore, its land was landlocked. Adealon argued that a right of way of necessity should be implied.
The Court rejected that argument. The doctrine of right of way of necessity requires the landlocked land to be blocked on all sides by land owned by the other party to the sale which led to the land becoming landlocked. At the time of the 1989 transfer, Adealon's land was not blocked in that way and, therefore, the doctrine did not apply. There was also no common intention that there should be a right over Merton's land. Adealon's land, therefore, remained landlocked.
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