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Introduction

1. Every rent review clause should contain provision for the determination of a new rent by a third party in the event of dispute.  The person to be appointed to determine the dispute will usually be a surveyor/valuer and the rent review clause may contain specific requirements as to his experience.  It is also usually provided that if the parties cannot agree an appointment, it will be made by the President of the Royal Institution of Chartered Surveyors.  
2. The appointed person must act either as an arbitrator or as an expert.  The distinction is fundamental.  The duties of an arbitrator and an expert are quite different.  In the event of error by the appointed person, the remedies of dissatisfied parties are different.
3. In short, an arbitrator performs a quasi-judicial function, subject to statute (now the Arbitration Act 1996).  He must primarily act upon evidence put before him.  An expert performs an essentially professional function, being the provision of a valuation, primarily using his own skill and knowledge.
The Arbitrator
4. The arbitrator will give directions for the conduct of the proceedings before him (see s.24 A.A. 1996) although he will usually not take any steps unless one or both parties ask him to do so.  Most rent review arbitrations are conducted entirely on paper, but in substantial cases an oral hearing may be required – this will then be conducted formally and will be akin to a civil trial.
5. The arbitrator is given by statute wide and important powers relating to procedural matters.  For example, he may order disclosure of documents (s.34(2)(d) A.A. 1996) and may make peremptory orders potentially resulting in the dismissal of a claim in the event of failure to comply with any order (s.41 A.A. 1996).
6. (i)
Statute also gives the court limited powers to control arbitrators and arbitrations.  Questions of law frequently arise in rent review arbitrations.  These are usually best resolved by the arbitrator with 
the assistance of a legal assessor (see below).
(ii)
However, the Arbitration Act does provide for the determination of a preliminary question of law (s.45).  An application for such a determination can only be made with the consent of all the parties to the arbitration or by one party with the consent of the arbitrator – but in the latter case the court must be satisfied that the determination of the question is likely to produce substantial savings in costs and that the application was made without delay.  In practice, this procedure is not frequently used in rent review arbitrations.
(iii)
There may also be an appeal to the court on a question of law determined by the arbitrator (see s.69(3) A.A. 1996).  However, such appeal may only be brought with the leave of the court.  Unless the parties agree that an appeal should be brought (a somewhat unlikely eventuality), leave can only be granted if the court is satisfied of a number of matters.  In particular, it must be satisfied either (a) the decision of the arbitrator or the question is obviously wrong or (b) the question is one of general public importance and the decision of the tribunal is at least open to serious doubt (for an example of a case where the arbitrator in a rent review case was found to be obviously wrong: see Bisichi Mining Ltd v Bass Holdings Ltd [2002] 2 EGLR 4).  The determination of the question must substantially affect the rights of a party: see Safeway Stores v Legal and General Assurance Society Ltd [2005] 1 P & CR 9.
(iv)
The court may also intervene when a party to the arbitration can establish “serious irregularity” which has caused or will cause substantial injustice to him (s.68 A.A. 1996). The various irregularities which may be relied on are set out in s.68.  A recent example of a successful challenge to the decision of a rent review arbitration under this section is St George’s Investment Co v Gemini Consulting Ltd [2005] 1 EGLR 5.  The arbitrator did not comply with his general duty under s.33(1) A.A. 1996 in that he reached a decision on a matter of valuation contrary to assumptions agreed between the parties without inviting their comments.
(v)
The judge in the St George’s case usefully dealt with the authorities relating to s.68, as applicable in rent review cases.  In particular:
(a) “An arbitrator is entitled to use his expert knowledge to arrive at his award, provided it is of the kind and in the range of knowledge that one would reasonably expect the arbitrator to have and providing that he uses it to evaluate the evidence called and not to introduce new and different evidence: Checkpoint Ltd v Strathclyde Pension Fund [2003] 1 EGLR 1, C.A.”
(b) “The arbitrator is entitled to arrive at his award by deploying the evidence in a way that is materially different from the way in which the parties’ valuers deployed them, providing that the award addresses a matter that has been put into the arena of the valuers and with which they have had an opportunity to deal: Warborough Investments Ltd v S Robinson & Sons (Holdings) Ltd [2003] 2 EGLR 149, C.A.”
The surveyor arbitrator is therefore of course not precluded from using his own professional expertise to assess the evidence put before him; but he cannot go off on “a frolic of his own”.
The Expert
7. The expert must use his own skill and knowledge to reach a valuation, making his own investigations as he sees fit.  Whereas an arbitrator is immune against any claim in negligence, the primary remedy of a dissatisfied party against an expert is such a claim which can be pursued like any other claim for damages for professional negligence.
8. In theory, an expert can proceed without the assistance of any submissions or evidence from the parties.  In practice, he usually does invite the parties to put material before him and makes directions as to how this should be done; he will then of course be obliged to have regard to the material before him and may be liable in negligence if he does not do so.  However, his ability to make directions is limited; he does not have any of the quasi-judicial powers given by statute to an arbitrator; so, for example, he cannot order disclosure of documents.  If a legal issue arises, the expert is not required to determine it himself: he can and should seek his own legal advice and may be liable in negligence if he fails to do so or fails to follow legal advice when given it.
9. Although there is no possibility of any appeal to the court against a decision of an expert, the court is not entirely powerless to intervene: see the principles set out by Lightman J in British Shipbuilders v VSEL Consortium Plc [1997] 1 Lloyd’s Rep 106 (the principles are set out in full in Hill and Redman at A 4307).  In particular, the court can set aside a determination if the expert has gone outside his remit, for example by determining a different question from that remitted to him (as in a case where, when instructed to determine a market rent, he determines a fair rent or a reasonable rent).
10. The court cannot interfere with a bona fide decision by the expert on a matter which he has been sole and exclusive power to determine (for example, whether there should be an increase in the amount of rent payable).  However, a rent review clause will usually contain various directions given to the experts as to the basis upon which he must value the premises (for example, as to matters which must be disregarded).  The expert must then act in accordance with these directions and the court may be able to intervene if he misconstrues them: the lease will not usually be interpreted as meaning that the expert has the sole and exclusive power to construe it (see National Grid Plc v M25 Group [1999] 1 EGLR 65).  In an appropriate case, where a question of law is not found to be a question which only the expert can decide, the court may determine the question by making a declaration prior to any decision of the expert, but has a discretion whether or not to do so.
Expert or arbitrator?
11. Sometimes the rent review clause may fail to make entirely clear the capacity in which the appointed surveyor/valuer should act.  In such a case the uncertainty ought to be resolved by agreement or otherwise as soon as possible.
12. Any difficulty may be more apparent than real.  If there is provision for the appointment of an expert acting in accordance with the provisions of the Arbitration Act, it would seem reasonably clear that the appointed person should act as an arbitrator, as otherwise the reference to statute would be meaningless.  Similarly, if the provision refers only to the appointment of an ‘independent surveyor’ this would seem to suggest that the appointed person should act as an expert.  Questions of this sort are ultimately questions of construction of the lease which must be read as a whole: thus if there are other provisions expressly providing for the appointment of an arbitrator to determine disputes, then the absence of any such reference in the rent review clause may suggest that the appointed person is not intended to act as an arbitrator and therefore must act as an expert.
13. Some leases give one of the parties the right to choose whether the appointed person should act as an expert or an arbitrator.  The choice should then be made having regard to the likely nature of the dispute.  Generally speaking, if substantial sums are at stake and/or if there are potentially disputes of a legal nature then arbitration is probably the safer choice.
14. As stated above, the appointment of the expert or arbitrator is usually required to be made, in the absence of agreement, by the President of the R.I.C.S.  He cannot determine disputes between the parties and he will generally make an appointment if one party to the lease asks him to do so.  The dispute will then have to be resolved by the appointed person, with the assistance of the court if necessary (see United Co-operatives Ltd v Sun Alliance and London Assurance Co Ltd [1987] 1 EGLR 126).  However, if the President does not follow the requirements of the lease, then his appointment may be set aside by the court (see Epoch Properties Ltd v British Home Stores (Jersey) Ltd [2004] 3 EGLR 34).
The function of the barrister
15. The barrister may be asked to appear as an advocate in an arbitration and may also advise on the preparation and content of expert evidence, whether or not there is going to be an oral hearing.  This is familiar ground.  He may also be asked to submit written material to the arbitrator or expert relating to legal issues.  Often, the instructions are to produce an opinion (which must express his own genuine considered professional view).  On other occasions, written submissions may be required; here the barrister is effectively acting as an advocate.  An opinion from a barrister known to be experienced in the field may be given more weight than submissions.  However, once an opinion has been put before the expert or arbitrator, the Bar Council stipulates that the author of the opinion should not appear as an advocate in the case.  The reason apparently is that the opinion is expert evidence as to English law, provided for the benefit of a person who does not have such expertise.  Once the opinion is produced, the person who has given that evidence cannot then act as an advocate to promote it.
16. The barrister may also be asked to give written advice to the expert or arbitrator on legal issues arising, or to sit with an arbitrator as a legal assessor.  In this event he must be careful not to exceed his remit – for example, he should not engage in questions solely related to valuation in the course of an arbitration hearing, even though this may sometimes be tempting.  A barrister who thinks he is a valuer is as dangerous as a valuer who thinks he is a lawyer and such misconceptions of capacity are unfortunately not unknown.
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