                                  Lacuna in Repairing Obligations
The Message: Tenants whose Leases do not require their Landlords to repair inherent defects in the common parts or structure may be unable to require any repairs to be undertaken and may have to pay for the works themselves .

The Case: In Janet Reger International Limited-v-Tiree Limited (17 July 2006), the Claimant tenant sought to hold the Defendant landlord liable to repair an inherent defect in their ground floor and basement premises at 2 Beauchamp Place, London, SW3. The landlord denied that it was liable to do so although it is in the process of arranging for the necessary remedial works to be undertaken.
The Lease was entered into in 2000 for a term of 20 years. As is usual, the tenant was liable to keep the premises in repair. The landlord was liable to use reasonable endeavours to maintain repair and renew the structure. 

The tenant trades in the design and sale of upmarket lingerie and it started to suffer damage to its business in 2003 when damp appeared in the basement and the flooring started to lift and paintwork started to blister. The condition of the premises continued to substantially deteriorate and the tenant vacated the basement in 2004 and rented alternative premises.
It was not until late 2004 that the principal cause of the damp was established. It was due to the fact that  the damp proof membrane in the flooring was not linked into the damp proof course in the walls with the result that the damp proof protection was not continuous and water had been able to permeate through.

Given the damp proof membrane was in the floor, and this was deemed to be part of the structure, the tenant commenced proceedings to require the necessary remedial works to be performed by the landlord and also sought to hold it liable for the substantial losses and additional costs it had incurred.

However, the landlord argued that it had no liability as there was no deterioration to any part of the premises which it was liable to repair. The damp had not affected the brickwork or any other part of the structure. The damp proof membrane was in the same condition; it had simply been defectively installed and the landlord relied on previous authority to argue it had no responsibility to improve the premises.
The Judge agreed with the landlord. He held there had to be some disrepair before it could be liable and the fact that the tenant's use of the premises was affected by the design fault did not mean there was disrepair. When letting any property, there is no implied  warranty that it is fit for the purpose so a tenant takes the risk in this respect unless it can obtain an express warranty from the landlord. If  the design defect had caused damage to the structure, then the landlord may well have been liable to remedy the inherent defect but it had no liability until then.
The Judge rejected all the tenant's other arguments as to why the landlord should be liable. He held there was no implied term that the landlord would prevent damage to the part of the premises the tenant was liable to repair and pointed out that the Court would be slow to add any terms to leases drawn up by lawyers.
Given that the insurance for the premises excluded liability for seepage or any pre-existing damage, the Judge dismissed the tenant's argument  that it had the right to withhold rent on the basis that this was covered by the building insurance. Accordingly, the tenant was ordered to pay all rent due notwithstanding it had had to vacate part of the premises and no works have yet been undertaken.

Interestingly, in the event the tenant had won, the Judge made clear that it could not have recovered the damage to its wholesale business it had carried out from the basement as the Lease only permitted retail use.

Clearly, this case is a disaster for the tenant. It highlights the need to try to make landlords liable come what may to repair any inherent defects or, at least, to obtain collateral warranties from their builders and professional team so they can be pursued for any defects in design or workmanship. It also serves to highlight the need for tenants to try to ensure there is some form of insurance in place on their behalf to cover this risk. Finally, it illustrates that tenants may sometimes be better served to pay for the works themselves to ensure they are undertaken and their losses kept to a minimum.
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