Anglo Continental Educational Group (GB) Limited-v-Capital Homes (Southern) Limited (17/03/09)).

The Message:  The Court should try to make sense of and give effect to badly drafted agreements.

The Case: The Court of Appeal has confirmed that a Court can impose its own interpretation on an agreement when it disagrees with the arguments and interpretation put forward by the parties.

In 2006, Anglo entered into an agreement to sell to Capital 2 adjoining houses in Cavendish Place, Bournemouth. Capital intended to demolish the houses and erect up to 14 flats in their place. The houses are in a conservation area and are subject to restrictive covenants which prevent their redevelopment without the consent of the trustees of the Cooper Dean Estate. 

The agreement was subject to Capital obtaining planning permission for up to 14 flats and the purchase price was defined to be £862,000 less the amount required to obtain a release from the Estate of the restrictive covenants. It was known at the time of the agreement that the Estate would not release the covenants until planning permission was granted and that they would then require payment of between £8-10,000 for each flat that was to be built. Both parties appear to have assumed that planning permission would have been obtained and a price agreed for the release of the covenants by the date for completion of the purchase.

As it turned out, planning permission for 14 and then 13 flats was refused and Capital waived the planning permission condition as it was entitled to do and decided to purchase before any permission was obtained or any price had been agreed with the Estate. It argued that a term was to be implied into the agreement whereby completion was to take place on the basis of an estimated discount for the sum that would be payable to the Estate with a balancing exercising to be carried out once this price was known. In return, Anglo argued no discount applied when the purchase proceeded without any planning or price having been obtained or agreed and the full price was payable. Accordingly, the sale did not proceed on the completion date. 

At first instance, the Judge disagreed with both arguments but simply left the matter undecided as he thought he should not impose his own interpretation on the parties. This left the parties in limbo and the Court of Appeal agreed with them that the Judge should have decided the case on his own interpretation even though neither party had actually addressed him as to any other possible interpretation. 

The Court considered the agreement not to be well drafted but applied the principle that the Court should strive to find an interpretation which the parties are likely to have contemplated and  which makes the agreement enforceable and effective rather than void for uncertainty. 

The Court thought it improbable that the parties would have agreed that the full price was payable if the discount was not ascertainable at the completion date or that they would have agreed to some provisional discount being estimated at that date. It applied its own interpretation that the appropriate discount would be based on what the extent of the proposed development was at the time of completion of the purchase  and the amount which would then be reasonably payable to the Estate to secure the release of the covenants so that this proposed development could proceed. 

Since the completion date, Capital had obtained planning permission for 9 flats and the Court thought that, unless Capital was able to show that it could have reasonably proposed more flats at the time of completion,  the discount should be based on the amount that would be payable to the Estate based on a 9 flat development. It left it to the parties to agree the amount of the discount between them, failing which the Court would determine what it should be. 

The Court was, therefore, able to make sense of the agreement and reach a commercial result which the parties are likely to have agreed upon if they had actually sought to provide for the situation that arose.
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