CASE LAW KALEIDOSCOPE – A REVIEW OF THE YEAR’S SIGNIFICANT CASES

by 

Nicholas Dowding QC

Nicholas Dowding QC practises at Falcon Chambers, specialising in the law of landlord and tenant, and he is regarded as one of the ablest and most sought-after silks in this field. Sargeant v. Macepark (Whittlebury), Riverside Property Investments v. Blackhawk Automotive and Hemingway Realty v. Clothworkers Company are three of the most recent of his many notable cases. He is an editor of Woodfall on Landlord & Tenant and general editor of The Landlord & Tenant Reports. He is the joint author of Dilapidations – The Modern Law and Practice (3rd edition 2004), and he is a corresponding member of RICS Dilapidations Practice Panel.

FALCON CHAMBERS

Falcon Court

Temple

London
EC4Y 1AA
Tel:
020 7353 2484

Fax:
020 7353 1261

Email:
dowding@falcon-chambers.com 

Website:
www.falcon-chambers.com

We live in a saturation culture in which new cases are brought to our attention on a daily, sometimes hourly, basis. However, the newest case is not always the most important: recent developments need to be set in context – does the case really decide something new, or is it merely an application of well established principles? 

It is not possible in the time available to look at every single property case decided in the last year, or even all the significant ones. Instead, this paper examines an across the board selection of some of the more important or interesting (mostly landlord and tenant) – but it does not pretend to be definitive even in relation to those.

REPAIRS

Riverside Property Investments v. Blackhawk Automotive [2004] EWHC 3052 (TCC); [2005] 01 E.G. 94 (CS).

In 1989 a lease and reversionary lease of an industrial unit were granted for a total of 15 years. The unit was steel framed with a pitched asbestos cement sheet roof. There were about 660 sheets which were fixed to steel purlins by about 2,500 hook bolts. The tenant covenanted (among other things) “well and substantially to repair, uphold, cleanse, support, maintain, amend and keep and when necessary rebuild, reconstruct, renew or replace the demised premises and every part thereof”. Shortly before the lease expired the tenant carried out localised repair works to the roof involving the replacement of 122 damaged sheets and the roof lights, and the replacement of all the hook bolts with top[fix fasteners. As soon as the lease expired the landlord stripped off the roof and replaced it with a new roof. The landlord contended that (a) the condition of the roof prior to the tenant’s works was such that it was beyond repair, or alternatively (b) the tenant’s works were so badly carried out that the defects could only be remedied by a new roof. It claimed the cost of the new roof by way of damages for breach of the tenant’s repairing covenant. 

HHJ Peter Coulson dismissed the claim. On the facts the roof was in an appropriate state of repair at the end of the lease. Any deficiencies were de minimis and would have been repaired by the tenant’s contractor free of charge during the defects liability period. The judge applied the following principles:

(1) A covenant “well and substantially” to repair does not require the premises to be kept in pristine condition or perfect repair;

(2) The standard of repair is that of an intending occupier of an industrial warehouse building, with modern construction, who judges repair reasonably by reference to his intended use of the premises;

(3) The objective test referred to above must take into account the reasonably minded incoming tenant taking a lease of the demised premises on the same terns as the actual lease including (in this case) a full repairing covenant;

(4) If there is a dispute between replacement, on the one hand, and repair, on the other, replacement will only be required if repair is not reasonably or sensibly possible;

(5) If there are two ways in which the covenant might properly be performed, the tenant is entitled to choose which method to utilise.

Subsidiary issues arose in relation to the landlord’s entitlement to recover (under an express covenant in the lease) various fees and costs relating to (a) the Schedule of Dilapidations; (b) the professional fees of the landlord’s roofing expert, building surveyor and solicitors; and (c) management. The judge rejected all but a small part of the claims.

SERVICE CHARGES

Bluestorm v. Portvale Holdings [2004] 3 E.G.L.R. 38.

In 1994 PVL acquired the freehold of a block of flats. The block was allowed to fall into serious disrepair. PHL (the holding company of PVL) later acquired leasehold interests in 35 of the flats in the block. Both companies were controlled by Mr M. The remaining 26 flats were owned by other tenants, two of whom obtained judgment against PVL for specific performance and damages for breaches of the landlord’s repairing covenants. Mr M’s response to the judgment was to dissolve company A. The freehold was then acquired from PVL by Bluestorm, a company formed by the tenants. On the same day PHL, in its capacity as tenant of the 35 flats, wrote to Bluestorm giving formal notice of breach of the landlord’s covenants. Bluestorm brought proceedings against PHL for arrears of ground rent and service charges. PHL counterclaimed for damages for breach of the landlord’s repairing covenants and claimed to be entitled to set off its claim against the arrears. 

The judge at first instance dismissed the counterclaim on the ground that PHL had behaved improperly and (by failing to pay service charges) had substantially helped to ensure that the breaches could not be remedied. The Court of Appeal held: (1) a claim for damages at common law cannot be dismissed on the grounds of the inequitable behaviour of the claimant; but (2) the judge had been entitled to refuse an equitable set off on the grounds of PHL’s inequitable conduct; (3) PHL was therefore in breach of contract in not paying the arrears; (4) its liabilities in respect of that breach could include not only the debt itself but also damages for any foreseeable further loss caused to Bluestorm; (5) PHL’s failure to pay was a substantial cause of Bluestorm’s inability to perform its covenants to repair, and that consequence was not only foreseen but intended by Mr M; so that (6) Bluestorm was entitled to set off its entitlement to damages against PHL’s counterclaim, with the result that the two claims cancelled each other out.

The landlord’s repairing covenant was expressed to be “subject to the receipt by the Lessor of the Maintenance Contribution from the Tenant”. Bluestorm argued that payment of service charges by PHL was a condition precedent to its liability to repair. This argument was rejected by the first instance judge in reliance on Yorkbrook Investments v. Batten [1985] 2 E.G.L.R. 100, in which similar words had been held not to create a condition precedent. In the Court of Appeal Buxton and Maurice Kay LJJ left the point open (although the former would have been prepared to distinguish Yorkbrook if necessary), but Sir Martin Nourse held that Yorkbrook was to be distinguished on the ground that PHL had evinced a fixed intention not to be bound by its obligation to pay service charges.

RENT REVIEWS

Marklands v. Virgin Retail [2004] 2 E.G.L.R. 43.

A rent review clause in a lease of a large shop required the valuer to assume that the premises were being notionally let as a whole. The landlord argued that in the hypothetical negotiations the willing landlord could threaten not to let the property as a whole unless the tenant paid a rent approaching the return that the landlord could get from letting the property in parts. Lewison J. rejected that argument. He said:

“Although each party may have alternatives, it seems to me that the only permissible alternatives are those within the framework of the hypothetical transaction. Thus, the landlord can point to other tenants willing to take a lease of the property on the offered terms, and the tenant can point to other properties that it would be willing to take. But it does not seem to me to be permissible for the landlord to say that it could enter into a different kind of transaction, when it is known to be willing to enter into that which the lease prescribes.”

Chancebutton v. Compass Services UK & Ireland [2004] 2 E.G.L.R. 47.

A lease was granted in 1989 for 25 years (less one day) from 24th June 1982. It provided for upward only rent review at five yearly intervals. The rent review clause provided for the reviewed rent to be fixed by reference to a hypothetical letting “for a term equal to the term originally granted under this lease”. Lawrence Collins J. held that this meant the unexpired residue at the review date (as the landlords argued) and not (as the tenant contended) 25 years (less one day) from the review date. His principal reasons were: (1) this was the natural meaning of the words, because a term of 25 years (less one day) from the review date would not be “equal” to the original term but longer; (2) had the parties intended an assumption of 25 years (less one day) from the review date it would have been easy for them to say so; and (3) the tenant’s construction involved a departure from reality. 

Hemingway Realty v. Clothworkers Company [2005] EWHC 299 (Ch.)

A lease provided for the rent to be reviewed to the greater of 60% of the open market rack rental value of the demised premises on the review date or the rent payable for the year immediately following 24th June 1982. The review clause provided that “The Lessor shall have the right to review the yearly rent as at” various review dates. The landlord declined to implement the review on 24th June 2003. The tenant contended that (a) the landlord was obliged to implement the review, and (b) that if it did not, the rent reverted to the rent payable in 1982. Patten J rejected both arguments. He held that there is no presumption that an upwards or downwards review clause ought to be exercisable by both parties to the lease. On the proper construction of the clause the right to trigger the review was that of the landlord alone. If no review took place, the rent remained the rent fixed at the last review.

St George’s Investment Co. v. Gemini Consulting [2005] 01 E.G. 96.

A rent review arbitrator took into account in his award a comparable transaction relating to the third floor of the same building. He discounted it by 40% so as to arrive at a rent for the ground floor. He then made further discounts totalling 9% to reflect certain onerous features in the lease. Neither party had contended that there should be a discount to reflect onerous lease terms, and the landlord had had no opportunity to respond. Mr John Jarvis QC, sitting as a deputy judge of the Chancery Division, held that the onerous lease terms discount had not been in the arena for decision by the arbitrator; that there had been a serious irregularity within the meaning of s. 68 of the Arbitration Act 1996; that substantial injustice had been caused because had the landlord been able to address the arbitrator, the latter would have appreciated that an onerous lease terms discount would have been against the common assumption of both valuers and would have amounted to double counting; and that therefore the award should be remitted to the arbitrator.

ALTERATIONS

Iqbal v. Thakrar [2004] 3 E.G.L.R. 21

A lease of ground floor premises for 999 years contained a covenant against making certain alterations without the landlord’s approval, such approval not to be unreasonably withheld. There was no user covenant. The tenant wanted to convert the premises into a restaurant. The landlord refused consent on the ground that the use would diminish the value of the residential upper parts. But the tenant had purchased the lease with the intention (known to the landlord) of converting the premises into a restaurant. Refusal on this ground was held to be unreasonable. 

The landlord had also refused consent on the ground that the tenant’s proposals would or could give rise to structural problems. The tenants argued that it was unreasonable for the landlord unequivocally to refuse consent on this ground, and that the correct course would have been to grant consent conditional on ensuring that the works were done without causing structural problems. The Court of Appeal held that the refusal on this ground was reasonable. It was for the tenant to put forward appropriate proposals which would avoid, or deal with, any structural problems.

The principles laid down in International Drilling Fluids v. Louisville Investments (Uxbridge) [1986] Ch. 513 were to be applied. Those principles (suitably adapted) were:

(1) The purpose of the consent is to protect the landlord from the tenant effecting alterations and additions which damage the property interests of the landlord;

(2) A landlord is not entitled to refuse consent on grounds which have nothing to do with his property interests;

(3) It is for the tenant to show that the landlord has unreasonably withheld his consent to the proposals which the tenant has put forward. Implicit in that is the necessity for the tenant to make sufficiently clear what his proposals are, so that the landlord knows whether he should refuse or give consent to the alterations or additions;

(4) It is not necessary for the landlord to prove that the conclusions which led him to refuse consent were justified, if they were conclusions which might be reached by a reasonable landlord in the circumstances;

(5) It may be reasonable for the landlord to refuse consent to an alteration or addition to be made for the purpose of converting the premises for a proposed use even if not forbidden by the lease. But whether such a refusal is reasonable or unreasonable depends on all the circumstances. For example, it may be unreasonable if the proposed use was a permitted use and the intention of the tenant in acquiring the premises to use them for that purpose was known to the freeholder when the freeholder acquired the freehold;

(6) While a landlord need usually only consider his own interests, there may be cases where it would be disproportionate for a landlord to refuse consent having regard to the effects on himself and on the tenant respectively;

(7) Consent cannot be refused on the ground of pecuniary loss alone. The proper course for the landlord to adopt in such circumstances is to ask for a compensatory payment;

(8) In each case it is a question of fact depending on all the circumstances whether the landlord, having regard to the actual reasons which impelled him to refuse consent, acted reasonably.

Sargeant v. Macepark (Whittlebury) [2004] 3 E.G.L.R. 26.

A 122 year building lease of land on which the tenant constructed a hotel and management training/conference centre contained a covenant not to carry out alterations without the landlord’s consent such consent not to be unreasonably withheld or delayed. The tenant applied for consent to construct a large extension. The landlord owned adjoining land which it used for (among other things) weddings and functions. It granted consent on terms that the non-bedroom accommodation in the extension could not be used otherwise than for “functions and activities which are directly related or connected to management training conferences held at the Premises”. Lewison J. held that the condition was unreasonable because it prevented the extension from being used for activities which the landlord did not carry on (such as non-management training conferences). The following propositions emerge from his judgment:

(1) Where a landlord is entitled to refuse consent on the ground of a particular concern, a condition neutralising that concern will ordinarily be reasonable;

(2) The correct approach was to seek to identify the landlord’s real and legitimate concerns and then ask whether the proposed condition amounted to reasonable protection of those concerns;

(3) There is no rule of law that precludes a landlord from relying on perceived damage to his trading interests in adjoining or neighbouring property as a ground for refusing consent to alterations;

(4) Proposition (7) in Iqbal (see above) does not mean that a landlord who reasonably perceives that a proposed alteration will damage his trading interests is confined to asking for money;

(5) Absent a collateral contract or an estoppel, the starting point when considering reasonableness is the terms of the lease as granted. The landlord cannot, in the exercise of a right to withhold consent on reasonable grounds, attempt to claw back parts of the bargain that, with hindsight, he regrets.

The judge further identified the correct inquiry as being twofold: (1) what was the actual reason for refusing consent (a subjective inquiry); and (2) whether that reason was reasonable or unreasonable.

ALIENATION

NCR v. Riverland Portfolio No. 1 [2005] EWCA Civ 312 

A 25 year lease of office premises contained a tenant’s covenant not to underlet without the landlord’s consent such consent not to be unreasonably withheld. On 28th July 2003 the tenant applied for consent to underlet. On 20th August 2003 the landlord refused consent on the grounds of (a) the financial terms of the underletting and (b) the covenant strength of the undertenant. The landlord called expert evidence at the trial to the effect that the value of the property subject to the proposed underlease was £7.332m and the value without it was £7.860m (a difference of about £500,000). The tenant called no expert evidence of its own. The first instance judge held that the landlord had failed to respond to the tenant’s application within a reasonable time (which would have been two weeks, i.e. by 11th August 2002), and in any event the landlord had unreasonably withheld consent. He rejected the landlord’s expert’s view that there was damage to the reversion as “remote and speculative”. 

The Court of Appeal allowed the landlord’s appeal. On the first issue, the landlord was entitled to adequate time to consider the legal and estate management issues and if necessary to report to the relevant board. Three weeks was not unreasonable. On the second issue, the landlord’s first ground for refusal was unreasonable, but the second (covenant strength) was not. The fact that the tenant would continue to be liable under the lease was not conclusive. A reasonable landlord would also take account of the position at the end of the lease when the undertenant would have a right to apply for a new tenancy. The judge was not entitled to dismiss the landlord’s expert’s view in the way he had. It could not be said that the landlord’s concerns were unfounded.

FORFEITURE

Scribes West v. Relsa Anstalt and others (No. 3) [2005] 09 E.G. 190

Company A was the registered proprietor of premises subject to a lease. On 28th February 2001 it assigned its reversionary interest to company B by way of a standard Land Registry TR1. The form recorded the receipt of the purchase price of £131m and included a statement that “the transferor assigns to the transferee the benefit of any rights claims title or covenants to which it is entitled in respect of the property”. On the same day company B gave notice of the assignment to the tenant and required the tenant to pay the rent to it. On 16th July 2001 it peaceably re-entered the premises for non-payment of rent. On 25th July 2001 it granted a new lease of the premises to a third party. On 2nd January 2002 the transfer was registered at the Land Registry. 

The Court of Appeal held that the forfeiture was valid notwithstanding the fact that company A remained the registered proprietor (and therefore the legal owner) at the relevant date. Company B was the equitable owner of the premises and was entitled (by virtue of the assignment of rights coupled with notice) to receive the rent from the tenant. The operation of s. 141(2) of the Law of Property Act 1925 (under which a right of re-entry is capable of being enforced “by the person from time to time entitled, subject to the term, to the income of the whole or any part, as the case may require, of the land leased”) is not confined to the legal owner. The word “entitled” draws no distinction between legal and equitable interests: it connotes no more than an enforceable right to the relevant income.

LANDLORD AND TENANT (COVENANTS) ACT 1995

Avonridge Property Co. v. Mashru [2005] 05 E.G. 204.

Three subleases defined the landlord as being the person for the time being entitled to the reversion. They contained (among other things) landlord’s covenants in the following terms:

“The Landlord COVENANTS with the Tenant as follows (but not …. in the case of Avonridge Property Company Limited only …. so as to be liable after the Landlord has disposed of its interest in the Property …..”

The Court of Appeal held that the relevant words amounted to an agreement in advance to release the original landlord’s liability on an assignment. They fell foul of the anti-avoidance provisions in s. 25 of the Landlord and Tenant (Covenants) Act 1995 because the intention of the Act was that the tenant should have the opportunity to object to a release where circumstances warrant it. The landlord’s argument that the effect of the relevant words was to convert the original landlord’s covenant into a personal covenant to which the 1995 Act did not apply was rejected on the grounds that the relevant covenants were binding on successors in title and could not therefore be personal. 

The effect of the decision is that the landlord remained liable by virtue of the Act even though he would not have been liable at common law. It is to be doubted whether the Act was intended to have this effect. Permission to appeal to the House of Lords is understood to have been given.

OPTIONS

John Laing Construction v. Amber Pass [2004] 2 E.G.L.R. 128.

A lease contained a tenant’s break clause entitling the tenant to terminate the lease on giving six month’s written notice expiring at the end of the 15th year of the term and paying a sum equivalent to 12 months’ rent. The clause further provided that upon the expiration of the notice and payment of the sum “and upon yielding up of the entirety of the demised premises (and without prejudice to the foregoing yielding up the entirety of the demised premises free from many underlettings or any third party rights of occupation whatsoever) at the expiration of such Notice” the term should cease. The tenant served a valid break notice. It vacated the premises by the break date but left in place a number of security barriers and security guards because of continuing problems with vandalism and trespass. It did not return the keys to the landlord but would have done so if requested. Robert Hildyard QC, sitting as a deputy judge of the Chancery Division, held that the premises had been yielded up in accordance with the clause and that the landlord’s argument to the contrary was “unrealistic and untenable”. 

Harbour Estates v. HSBC Bank [2004] EWHC 1714; [2004] 32 E.G. 62 (CS)

A lease contained a tenant’s break clause entitling the tenant to terminate the lease on serving not less than six month’s written notice. It further provided:

“The benefit of this Clause 6 is personal to [the original tenant] and shall not be capable of assignment to or exercise by another person PROVIDED THAT the benefit of this Clause 6 may be assigned to an assignee of this Lease permitted pursuant to paragraph 11 of the Sixth Schedule (“a Permitted Assignee”) where the Permitted Assignee is a Group Company …. or in the reasonable opinion of the Landlord the Permitted Assignee has prior to the date of the assignment provided to the landlord for its approval (such approval not to be unreasonably withheld) [satisfactory references and audited accounts]”

The original tenant assigned the lease (with the landlord’s consent) to a group company. The assignee served a break notice. The landlord argued that the benefit of the break clause had not been assigned to the assignee. Lindsay J. held that notwithstanding its “hybrid” nature, the break clause touched and concerned land so that the benefit passed to the assignee under s. 63 of the Law of Property Act 1925. 

BP Oil UK v. Lloyds TSB Bank [2005] 10 E.G. 156.
A assigned a lease to B, C and D. The parties entered into a put option which entitled B, C and D to require A to take the lease back for no consideration. The lease was subsequently assigned by B, C and D to B and C, who exercised the option. A denied the validity of the exercise on the grounds that B, C and D had to be the tenants both at the date of exercise of the option and throughout the period of the option agreement. The lease was then re-assigned to B, C and D who exercised the option again. The Court of Appeal held that (1) the option could only validly be exercised by B, C and D together; so that (2) the option ceased to be exercisable on the assignment to B and C; but (3) (distinguishing Max Factor v. Wesleyan Assurance Society [1996] 2 E.G.L.R. 210) the option became exercisable again once the lease was revested in B, C and D. 

PART I OF THE LANDLORD AND TENANT ACT 1927

Norfolk Capital Group v. Cadogan Estates [2004] 2 E.G.L.R. 50

A tenant served a notice under s. 3(1) of the 1927 Act of its intention to carry out improvements. The landlord served a counternotice under the proviso to s. 3(1) to the effect that it would carry out the improvements itself in return for a reasonable increase in rent, such increase being considered to be £273,500. The proviso provides as follows:

“Provided that, if the landlord proves that he has offered to execute the improvement himself in consideration of a reasonable increase of rent, or of such increase of rent as the tribunal may determine, the tribunal shall not give a certificate under this section unless it is subsequently shown to the satisfaction of the court that the landlord has failed to carry out his undertaking”

The tenant decided not to proceed with the works and withdrew its notice. The landlord contended that the tenant was not entitled to withdraw the notice and that the landlord was entitled to enter to carry out the works. Etherton J found in favour of the tenant. The effect of the proviso was only to preclude the court from giving a certificate. There was no policy reason for construing it as compelling the tenant to accept an offer to carry out improvements. 

BUSINESS TENANCIES

Parsons v. George [2004] 40 E.G. 150.

S granted a business tenancy. After her death, her executors served a s. 25 notice on the tenants. The freehold was then transferred to P. The tenants were informed of this. They issued an application for a new tenancy naming the executors as defendants. They then applied to substitute P as the proper defendant. The application was dismissed by the deputy district judge on the basis that the court had no power under CPR 19.5 to permit a tenant to add or substitute a party after the end of the 4 month period in s. 29(3) of the 1954 Act. 

The Court of Appeal allowed the tenants’ appeal. CPR 19.5(1)(c) applies to a change of parties after the end of a period of limitation under “any other enactment which allows such a change, or under which such a change is allowed”. This was to be interpreted as meaning any enactment that allows or does not prohibit a change of parties after the end of a relevant limitation period. Section 29(3) of the 1954 was such a provision because it did not prohibit changes of parties after the end of the 4 month period. The executors had been named by mistake within the meaning of CPR 19.5(3)(b) because the tenants had always intended to sue the competent landlord and named the executors because they mistakenly believed that they answered that description. It would be manifestly unjust to the tenants not to allow the amendment. 

Davy’s of London (Wine Merchants) v. City of London Corporation [2004] 3 E.G.L.R. 39.

A business tenant applied for a new tenancy under Part II of the 1954 Act. The landlord did not oppose a new tenancy but sought a redevelopment break clause. Its evidence was that it intended to sell the building to a developer who would redevelop it as part of a larger island site which was to be assembled. The judge ordered a new tenancy for 14 years containing a rolling break clause operable after 5 years on 11 months notice. Both sides appealed. Shortly before the appeals were due to be heard, the prospective deal with the developer fell through, and the building was sold instead to S, who alleged that it intended to redevelop the building as a stand alone development. S was joined as a defendant. Permission was given for S to adduce new evidence. On the hearing of the appeal Lewison J. heard the fresh evidence. He rejected S’s case that it intended to develop the building as a stand alone development but he found that it had a fall-back exit strategy to sell the building within two to four years. He held that in the light of the additional evidence the break clause should be operable after 1st June 2008 (whereas the effect of the judge’s order was that the tenancy could not be terminated earlier than 8th February 2010). The judgment contains a useful review of the circumstances in which a redevelopment break clause may be included in a new tenancy ordered under the Act.

TRESPASS

Drury v. Secretary of State for the Environment, Food and Rural Affairs [2004] 3 E.G.L.R. 85.

A group of travellers wrongfully occupied Forestry Commission land. The Secretary of State brought summary possession proceedings in respect not only of the occupied land but also of 30 or so other named areas of woodland that lay within a 30 mile radius. The county court judge made an order in respect of all the areas in question. One of the travellers appealed. The Court of Appeal allowed the appeal. The court had jurisdiction to include land in a possession order by reference to an anticipated trespass that had not yet occurred. But this would be exceptional and the jurisdiction must be sparingly exercised. Such an order would only be made if the owner would have been entitled to an injunction quia timet in relation to that land. This would require convincing evidence of real danger of actual violation. As Ward LJ put it, “Can one truly say “If we evict them from here they will simply move there?””. There was insufficient evidence to justify such a conclusion on the facts of that case. 

EASEMENTS

McAdams Homes v. Robinson [2004] EWCA Civ 214

This case contains an important review by the Court of Appeal of the general principles applicable to the extent of an easement acquired by user. Although it concerned a right acquired by implied grant rather than prescription, it was said that, at least in the great majority of cases, there should be little difference in the applicable principles.

Midtown v. City of London Real Property Co. [2005] EWHC 33 (Ch.). 

The dominant tenement was an office building which enjoyed good natural light from the servient tenement. The proposed development on the servient tenement would significantly reduce that light. But the office building had always been lit by electric lighting at all times of the day and at all seasons of the year. The defendants argued that the reduction in the natural light to the office building would not be an interference with the claimant’s right to light because it would not interfere with the beneficial use and occupation of the dominant tenement. The argument was rejected. Such a submission had not been made in any earlier case. There might be benefit in having illumination by natural light as well as electric light. Account had to be taken of the other potential uses of the building which might take advantage of the natural light. But the fact that the building had always been lit by electricity was relevant to the appropriate remedy and an injunction would be refused.

RESTRICTIVE COVENANTS

Crest Nicholson Residential (South) v. McAllister [2004] 2 E.G.L.R. 79.

In the well known decision of the Court of Appeal in Federated Homes v. Mill Lodge Properties [1980] 1 W.L.R. 594 it was held that s. 78 of the Law of Property Act 1925 effects a statutory annexation of the benefit of a restrictive covenant to “the land intended to be benefited by the covenant” and (unless the contrary clearly appears) to each and every part of such land. The court left open the question of whether s. 78 achieves annexation (a) only where the land intended to be benefited is identified in the document by express words or necessary implication as the intended beneficiary of the covenant, or (b) where the covenant in fact touches and concerns the land of the covenantee whether that be gleaned from the document itself or from evidence outside the document. In Crest Nicholson the Court of Appeal held that the former is the correct view. The relevant instrument must indicate, expressly or by necessary implication, that the covenant is taken for the benefit of land, and the land intended to be benefited must be so defined that it is easily ascertainable. It is not enough that it can be shown, from evidence wholly outside the document, that the covenant does in fact benefit land of the covenantee. Thus, a description of the land conveyed by reference to plot numbers “on the Fee Farm Estate” was held to be insufficient, without more, to show that the relevant covenants were taken for the benefit of the Fee Farm Estate. But where the document shows that the covenant was intended to benefit particular land, it is sufficient for the land in question to be described in terms that enable it to be identified from other evidence (for example, “any adjoining or adjacent property retained by the vendor” (Federated Homes v. Mill Lodge Properties) or “the Company’s Estate at Croydon” (Whitgift Homes v. Stocks [2001] EWCA Civ 1732). 

The covenants under consideration in Crest Nicholson included a covenant that “the premises should not be used for any purpose other than those of or in connection with a private dwelling house or for professional purposes”. At first instance Neuberger J held that “a private dwelling house” meant “a single private dwelling house”. The Court of Appeal did not need to decide the point, but Chadwick LJ thought that Neuberger J was right for the reasons he gave. 

Martin v. David Wilson Homes [2004] 3 E.G.L.R. 77.

The owner of two plots covenanted “not to use or permit or suffer any buildings to be erected thereon or on any part thereof to be used for any purpose other than as a private dwelling house”. The Court of Appeal held that the covenant did not limit the owner to one dwelling house per plot. The wording envisaged the presence of multiple buildings. The court did not agree with Neuberger J’s view in Crest Nicholson that “a” connoted singularity.

Jarvis Homes v. Marshall [2004] 3 E.G.L.R. 81

The owner of a house and garden covenanted not to use “the land hereby conveyed or any part thereof …. [for certain uses] …. but will use the same as a private residence only”. His successor in title intended to demolish the house in order to build a new house and to construct a roadway in order to access an adjoining development site on which 10 dwellings were to be built. The Court of Appeal held that the use of the roadway would infringe the covenant, under the which the land could be used only as a private residence.

Mortimer v. Bailey [2005] 02 E.G. 102.

A restrictive covenant prohibited the carrying out of certain works without the prior approval of the covenantee, such approval not to be unreasonably withheld. The covenantors sought consent for an extension. The covenantees objected. The covenantors obtained planning permission, and in the belief that consent had been unreasonably withheld (and acting on legal advice), began work in June 2003. The covenantees wrote immediately stating that approval had not been given, requesting that work should cease and threatening legal action if it continued. The covenantors began proceedings in July 2003. Their application for an interim injunction was dismissed on the ground that damages would be an adequate remedy or alternatively that undue delay had occurred in making the application (the work having been almost completed at the date of the hearing). 

At the trial the judge held that approval had been reasonably withheld. He held that the extension had resulted in a direct and tangible diminution in the value of the covenantees’ land which he assessed at £20,0000. He assessed the sum reasonably required to permit the development to be about £40,000. But he did not consider that damages would be an adequate remedy and he granted a mandatory injunction requiring the removal of the extension. The covenantors appealed, arguing that the judge ought to have refused an injunction on the ground of the covenantees’ delay in seeking an injunction. The Court of Appeal (distinguishing Gafford v. Graham [1999] 3 E.G.L.R. 75, principally on the ground that the claimant in that case had made it clear that his main objective was money) dismissed the appeal. Whilst delay was a relevant consideration, the covenantors had been warned that if construction continued, proceedings would be brought against them. They took a gamble that it was unreasonable for the covenantee to have refused consent and lost. Jacob LJ said:

“Where there is doubt as to whether a restrictive covenant applies or whether consent under a restrictive covenant is being unreasonably withheld, the prudent party will get the matter sorted out before starting to build, as could have been done in this case. If he takes a chance, it will require very strong circumstances where, if the chance having been taken and lost, an injunction will be withheld.”

SECTION 84 OF THE LAW OF PROPERTY ACT 1925

Blumenthal v. Church Commissioners for England [2005] 12 E.G. 220.

A sublease of a large house was granted for 95¾ years from 24 June 1951.It contained a tenant’s covenant in the following terms (so far as relevant):

“That neither the demised premises nor any part thereof shall be used for any illegal or immoral or improper purpose for or as a hospital or charitable institution or for the teaching of singing or music of any sort or for any trade business manufacture or profession whatsoever but that the Lessee will keep and use the demised messuage and any additions thereto as follows:

(1) As to part of the Basement and the Ground Floor and First Floors as the headquarters of the Royal Society of Literature …..

(2) …..”

The issue was whether the user provision was positive or negative. It was held at first instance by HHJ Rich QC and in the Court of Appeal that it was negative. At the time the lease was entered into no sublease had been granted to the Royal Society for Literature. It was unlikely that the parties would have intended the tenant to be in breach of covenant in circumstances that she had no power to prevent

HUMAN RIGHTS

Leeds City Council v. Price [2005] EWCA Civ 289; [2005] 12 E.G. 218 (CS)

A group of travellers wrongfully occupied land belonging to Leeds City Council. The Council brought possession proceedings. The travellers contended that a possession order would infringe their right to respect for their private and family life under Article 8 of the European Convention on Human Rights. A preliminary issue was ordered as to whether such an argument could be raised by way of defence to a possession claim in circumstances where a public authority could demonstrate that they had an absolute right to possession of land, either under relevant statutory provisions or at common law. The judge at first instance answered that question in the negative, holding that he was bound to do so by Harrow London Borough Council v. Qazi [2003] 3 E.G.L.R. 109. The travellers appealed, submitting that Qazi was incompatible with the decision of the European Court of Human Rights in Connors v. United Kingdom 66746/01 [2004] 4 PLR 16.

The Court of Appeal held that (1) Connors was incompatible with the proposition that the exercise by a public authority of an unqualified proprietary right, under domestic law, to repossess its land would never constitute an interference with the occupier's right to respect for his home, or would always be justified under Article 8(2); (2) . Connors was incompatible with Qazi; but (3) faced with a decision of the House of Lords relating to the Convention and a subsequent incompatible ECtHR decision where there has been no change of circumstances, an inferior court should follow the former; and (4) permission should be given, if sought and not successfully opposed, to appeal to the House of Lords, thereby, and to that extent, taking the decision in Connors into account.
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