The Message: Landlords of serviced offices may have limited, liability to tenants for failure to provide services.

The Case: In what may serve as a test case for serviced office tenants, the Court of Appeal has had to decide whether an exemption clause in a landlord’s standard terms of business is valid and enforceable (Regus (UK) Limited-v- Epcot Solutions Limited (15 April 2008)). 

Regus is one of the leading serviced office providers and its standard terms contain an exemption clause which excludes liability for any failure by Regus to provide any of the contracted services, unless such failure is deliberate or negligent. In the event any failure is deliberate or negligent, the clause excludes liability for any loss of business or profits or any other consequential loss and, save for the case of personal injury, overall liability is limited to no more than £50,000 or 125% of the rent paid.
Under Section 3 of the Unfair Contract Terms Act 1977, an exemption clause contained in a party’s standard terms of business has to be reasonable for it to apply to a consumer. The onus is on the party seeking to rely on the clause to prove that its terms are reasonable. A party whose business is not letting premises is a consumer.
In 2001, Epcot took space in Regus’s office accommodation in Heathrow for its IT business and it then moved to Regus’s building at Stockley Park before vacating in 2004 after falling out with Regus.
When Regus issued proceedings against Epcot for rent it had withheld, Epcot claimed that Regus had failed to provide adequate air-conditioning and it had suffered substantial damages as a result. The trial Judge found that the air-conditioning had been defective  and that Regus had been negligent in this respect. He also held that Regus could not rely on its exemption clause to limit its liability as the clause was unreasonable as it would effectively deny Epcot any remedy.
Given the importance of this decision to its business, Regus appealed. It argued that the clause did not deny Epcot any remedy and that it was reasonable. 

The Court of Appeal noted that the obvious and usual measure of loss for a failure to provide a service such as air-conditioning was the reduction in value of the promised accommodation. A tenant who had overpaid for the accommodation on the basis it would be fully air-conditioned when it was not can seek the return of sums overpaid. The exemption clause did not prevent Epcot from makinga recovery on this basis. It therefore allowed Epcot the primary remedy available in such circumstances.
Epcot argued the clause was still unreasonable as it limited liability even when the failure was deliberate and it would, therefore, apply even when Regus had intended to damage Epcot’s business. However, the Court did not think the clause went that far. It was not intended to, and would not, apply where Regus actually intended to cause a tenant damage. It would only apply to a deliberate act which had the unintended consequence of causing a tenant some loss. 
The Court saw nothing unreasonable in Epcot being responsible for any consequential losses suffered as it could far more easily insure itself against any such losses and Regus’s standard terms advised it to do so. The Court also took account of the fact that there was no real inequality in the position of the parties as Epcot could easily have taken accommodation elsewhere and were fully aware of the terms they were agreeing to. In fact, Epcot’s terms for its customers contained a similar exemption clause. 

Accordingly, the Court of Appeal upheld the reasonableness of the exemption clause used by Regus. Their tenants do, therefore, need to insure against any consequential losses they may suffer through any failure by Regus to provide the services promised as they are unlikely to be able to make any recovery in this respect from Regus. 
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