Salvage Wharf Limited and Birmingham Development Company Limited-v- G&S Brough Limited (29/01/2009) – Rights to Light not abandoned. 

The Message: The terms of an agreement may be more limited than thought and may not cover changed circumstances.

The Case: The Court of Appeal has decided whether the developers of The Cube in Birmingham have to compensate an adjoining owner for interference with its rights as to light Brough, the claimant in the proceedings,  owned a factory in Commercial Street. Birmingham which had windows at high level looking out across to the Birmingham and Worcester Canal. The developers, the defendants, have been responsible for the re-development of the land alongside the canal which commenced with the Mail Box development of the former Royal Mail Sorting office in or about 1999 and was then followed by the recent commencement of the construction of the  innovative 17 storey building known as the Cube.

In 1999, in anticipation of the Mail Box development (“the Project”) , an agreement was entered into with Brough under which  Brough agreed not to object to the Project or to take any action in relation to any effect it would have on its rights to light in return for the developers undertaking certain limited works to its property. 

There was no problem in relation to the original development but the development of the Cube involved the developers having to compulsory acquire Brough’s factory in 2007 and an issue arose as to whether the compensation payable should be based on the factory still enjoying rights to light or not. It appears that a substantial sum depends on this. 

The developers claimed that Brough had given up their rights of light under the 1999 agreement but Brough claimed it had still had an easement to receive light through its windows and the extent to which the developers could interfere with this right was limited to the originally proposed works and did not apply to the construction of the Cube.

Brough succeeded before the Judge and the developers appealed. They argued that the 1999 agreement amounted to an abandonment of all rights to light and that the Cube was part of the Project and covered by the agreement. 

Rights to light are governed by the Prescription Act 1832. Sections 3 and 4 of this Act provide that 20 years uninterrupted enjoyment of light is what is required to obtain a right to such light provided that such use was not enjoyed under some consent or agreement and that 20 years use can be shown up until the date such right is challenged.

Brough commenced proceedings to establish their rights on 2 May 2007 so they had to prove 20 years use without consent  dating back to 3 May 1987. Although Brough had occupied the factory since 1951, the developers claimed the 1999 agreement amounted to consent to the enjoyment of the right to light so 20 years use without consent could not be established.

The Court considered the law as to what amounted to a consent under the 1832 Act .  Landlords often reserve in leases the right to build on adjoining land and this has been held to amount to a consent by the tenant so it cannot acquire any right to light over the remainder of the landlord’s land. However, the Court held that the 1999 agreement did not amount to a consent as it was simply an agreement by Brough not to enforce any right to light only if the Project had adverse effects upon such rights and there was no foregoing of all such rights.

The Court also upheld the finding of the trial Judge that the Cube was not part of the Project. It was not part of the original development and far more extensive than what had originally been proposed and involved the demolition of Brough’s factory.  The Court noted that Brough’s rights to light would have been of considerable value in 1999 and they would not have agreed to give them all up for the little they received in return under the agreement. 

Accordingly, Brough’s claim for compensation following the compulsory acquisition of their property will take full account of the value of their rights as to light.
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