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The Need for Certainty
The Message:
The House of Lords has delivered a judgement of key importance for the assessment of compensation for the compulsory purchase of land, which, at a time of changing planning policies, could be significant for landowners affected by schemes such as Crossrail.

The Case:

In one of its final cases (before being replaced by the new Supreme Court), the House of Lords, in Transport for London v Spirerose Limited (in administration) [30 July 2009], has made an important decision on the basis of assessment of statutory compensation for compulsory purchase, where the land in question has an unrealised potential for development, but the success of an application for the requisite planning permission is, although probable, not a certainty. Should compensation be assessed on the basis that permission for the development would be granted, or should the amount produced by such an assessment be discounted to reflect the lack of certainty?

Spirerose Limited owned land in the London Borough of Hackney. London Underground Ltd ("LU") required land, including that owned by Spirerose, to construct the East London Line Extension. In 1993, LU published its proposals to make an Order for the scheme, the Order was made and, in 2001, LU took entry of Spirerose's land, this being the valuation date subject to certain statutory assumptions. 

The case related to the level of compensation to which Spirerose was entitled for the compulsory purchase of its land. This entailed a valuation of Spirerose's land on the open market at the 2001 valuation date with the benefit of the statutory assumptions. These include the assumption, where the local planning authority has issued a "certificate of appropriate alternative development", that the land is valued as if planning permission would have been obtained for the development referred to in the certificate. 

However, Spirerose was unable to take advantage of this useful regime, because of, what the Court of Appeal described as, a statutory anomaly. A literal reading of the statute meant that the planning authority's certificate had to be issued by reference to the date of LU's application to make the Order in 1993, but the valuation date was LU's date of entry eight years later when planning policies were more favourable. A literal reading of the statute would, the Court ruled, be unfair to Spirerose, contrary to the overriding "principle of equivalence" which should be applied for valuation purposes.

Spirerose argued that, but for the scheme underlying the compulsory acquisition, planning permission would have been granted for mixed use redevelopment of its land and, as a result, the land should be valued on the basis of an assumed permission to that effect. Transport for London (as the statutory successor to LU) argued that this could not be assumed and the prospect of such a permission being granted should only be reflected as a "hope value", which would reduce the compensation payable. 

The Lands Tribunal awarded compensation on the basis that permission for the mixed use scheme would have been granted as a certainty. Compensation of £608,000 was awarded- compensation would have been limited to £400,000 if only hope value was taken into account. The Court of Appeal agreed with the Tribunal's decision, "remedying" the statutory anomaly in relation to the certificate of appropriate alternative development on the policy grounds of simplicity, consistency and overall fairness (the principle of equivalence).

However, the Law Lords disagreed with the Court of Appeal. They adopted a literal approach to the legislation, rejecting the view that there was an anomaly. They considered that, in the absence of the statutory assumptions (which the Lords held did not apply in this case), there was no statutory basis for the proposition that, if an application for planning permission would probably have succeeded, it should, for statutory compensation purposes, be assumed that the permission would have been granted. The Lords rejected the Court of Appeal's approach as an unwarranted example of judicial legislation.

Transport for London, therefore, finally won its appeal and the compensation payable to Spirerose was reduced to £400,000.
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