PROPERTY LITIGATION ASSOCIATION
PREPARING A CASE FOR MEDIATION

1. The purpose of a mediation is to settle the dispute.

2. Mediation involves a discussion of the merits of the case, not a presentation of evidence as occurs in a trial or in Arbitration.

3. It is essential that all sides come to the mediation session with sufficient authority to settle  (the parties themselves, not just their legal representatives).

4. After his own opening remarks, the Mediator asks each side to make a short opening statement – usually 10-15 minutes – explaining their position.

5. The purpose of any written Position Statement is to enable the Mediator to formulate an understanding of the case and the issues involved.  The mediator does not assess or evaluate the respective party’s rights of interests in the dispute.  It is important that the Position Statement is marked WITHOUT PREJUDICE, unless you are instructed otherwise.  Unless agreed to the contrary, there is no obligation to exchange Position Statement’s prior to the commencement of the mediation.  It is recommended that the Position Statement be forwarded to the Mediator no less than seven days in advance of the mediation.

6. A Position Statement should describe the background to the case and ensure that issues of liability and quantum are clearly set out.  In a complex case it should contain a concise list of issues, and should deal with the following points:

a. Did any pre-litigation negotiations take place?

b. What are the issues relating to causation?

c. Will your client be accompanied by a legal representative at the mediation?  If so, who?

d. Where legal proceedings have been commenced, kindly annex copies of the Pleadings.

e. What stage of disclosure has been reached?

7. The mediator only requires sight of those documents that will enable him/her to formulate an understanding of the case.  It would, however, be very helpful if the mediator could be provided with a summary of any evidence of fact or expert evidence, if it is intended that such evidence be considered during the course of the mediation.

f. Which witnesses of fact or experts (if any) will be attending the mediation?

g. Have these attendees been agreed with the other parties involved?

h. What does your client seek from the mediation?

i. What do you estimate are your client’s costs to date?

j. What do you estimate will be your client’s costs to end of trial?

