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Responsibility for flooding

TFW Printers Ltd –v- Interserve Project Services Ltd [27 June 2006] Court of Appeal

The Message:
A contractor was unable to use its employer's insurance obligation to defeat a claim for damages in respect of flooding to a building.

The Case:
TFW Printers Ltd (TFW) was the owner of the leasehold interest in a building in London, E16.  TFW entered into an agreement in 1998 under which it employed Interserve Project Services Ltd (Interserve), a contractor, to carry out various building works to the building in return for a payment of £328,640 exclusive of VAT. The building agreement incorporated the terms of the standard JCT Agreement for Minor Building Works (1993 revision).

On 5 February 1999, the building works were "practically completed", which means all of the work was completed other than very minor items. On the night of 29/30 May 1999, there was heavy rainfall which caused flooding to part of the building.

The works carried out by Interserve had included the replacement of a pressed steel valley gutter to a part of one of the roofs of the building. Interserve had removed the downpipe situated at the western end of the gutter, but the downpipe had not been replaced by the time of the storm. The missing downpipe caused the flooding of the building. 

TFW alleged that the flood was caused by Interserve's breach of contract and negligence and that as a result it had suffered loss and damage in the sum of £22,442. 

The Court of Appeal was called upon to consider certain provisions of the standard JCT Agreement incorporated into Interserve's building agreement. Under those provisions, TFW, as Interserve's employer, was obliged to insure, in the joint names of TFW and Interserve, the building and the works to the building against loss or damage.
The primary issue was whether TFW's obligation to insure ended when the building works were "practically completed" or whether it carried on beyond practical completion to cover the time when the building was flooded. If the obligation did continue until then, would such an obligation to insure in the joint names of the employer and the contractor prevent a damages claim by the employer against the contractor for its alleged negligence?
The Court interpreted the provisions of the building agreement and the JCT terms and decided that TFW's obligation to insure came to an end when the building works were "practically completed". Once the contractor achieved practical completion of the project, the building passed back to the employer, who bore the risk of any subsequent damage to the building. That made better commercial sense and was therefore more likely to have been intended.

Since there was no obligation on TFW to insure the building works at the time of the flood, there was no issue as to what impact such an obligation had on Interserve's liability. Therefore, Interserve was unable to use TFW's insurance obligation as a means of defeating the claim against it.









2368485-1
1

