Unauthorised occupation by travellers

The Queen on the application of J Casey and Others –v- Crawley Borough Council [1 March 2006] High Court

The Message:
A group of travellers failed in their attempt to resist being evicted by a local authority from a site they occupied without consent.

The Case:
A number of Irish travellers followed their cultural practice of travelling around the country with their families and belongings by caravans and other vehicles. If possible they preferred to travel or to camp in extended family groups and the proceedings in this case arose out of an unauthorised encampment in the Crawley area in September 2005.

The encampment was on a grass verge and pavement adjoining a narrow road, which led to a substantial housing estate and terminated about 10 metres from the entrance to that estate. The encampment was kept as tidy as possible, but on site there were not only caravans but also other vehicles and an inevitable amount of belongings and other paraphernalia. Parked vehicles on the road leading to the estate meant the road was not wide enough for two-way traffic.

Crawley Borough Council was responsible for planning and development in the area and owned the relevant grass verges, pavements and access ways. The Council produced an "Unauthorised Encampment Assessment of Circumstances form", which concluded that the site was entirely unsuitable for even a short period of occupation because it was situated by a road needed to access homes for local residents. The Council brought possession proceedings to recover the site and the travellers sought judicial review of the Council's decision to bring proceedings. 
The travellers argued that they had been moved on some 30 to 40 times per year. There was a distinct shortage of authorised sites nationally and so they were driven to camp in unauthorised sites. They had substantial links with the Crawley area and whilst they accepted that the grass verge they occupied was not acceptable, they preferred to stay there than to leave and find themselves in the spiral of constantly being moved on. They, therefore, wanted to stay until an alternative site was found and would not accept an offer of "bricks and mortar" accommodation, even on a temporary basis, because of their cultural aversion to it.

The Council's position was that the site used by the travellers was wholly unacceptable for camping and that the travellers were trespassers. There were no sites which could be used as an alternative site and, therefore, the travellers had to move on, with the only available temporary accommodation being "bricks and mortar".

There was a total stand-off. The Council had an absolute entitlement to the site and had no duty to supply caravan sites. Whilst the travellers did not assert that the Council had any obligation to supply a site, they relied on Article 8 of the European Convention on Human Rights to claim that their proposed eviction without the Council offering an alternative "non-bricks and mortar" solution, was an interference with their "right to respect for their private and family life". The travellers also challenged the Council's decision to bring possession proceedings on administrative law grounds, namely that it acted "Wednesbury unreasonably", which means it acted so unreasonably that no reasonable local authority could have acted in that way.

The Court held that the Council took into account all material considerations (including Government guidance) and did not act perversely, nor Wednesbury unreasonably, in reaching its decisions first to issue and then to continue possession proceedings. Article 8 of the Convention on Human Rights did not affect the outcome of this case. Given that the consequence of refusing possession to a local authority would be ultimately to fetter the use of publicly-owned land, only in the most extreme and sympathetic circumstances should a Court determine that the local authority's property rights should be outweighed by the Article 8 rights of a trespasser.

The Court, therefore, decided that no relief should be granted to the travellers in relation to the Council's decision to recover possession of the site.
