PROVING YOUR CASE
- evidence in property claims
by
Joanne Wicks

Joanne’s practice covers a broad range of chancery and commercial work, with an emphasis on property litigation.  She advises on and appears in cases involving all aspects of real property and landlord and tenant law and has been involved in a number of reported cases. She is a member of the Chancery Bar Association and the Property Bar Association and regularly speaks at seminars and lectures on property-related topics. 

In this year’s Legal 500 describe Joanne as “diligent, intelligent and easy to work with”.   

1.
What do I have to prove?
There is no simple answer to this question – of course it all depends on the nature of the case. You will have to prove all the facts averred in your Statements of Case unless admitted, but you will also want to prove all the facts which make the disputed facts in your Statements of Case more probable and all the facts which make the disputed facts in your opponent’s version of events less probable. You may also want to prove facts which undermine the credibility of witnesses for the other side or cast doubt on the authenticity of documents which support the other side’s case. Be methodical about this: it is easy to forget that a particular allegation has not been admitted unless you trawl through the Statements of Case.

2.
What don’t I have to prove?

2.1
Admissions: You do not need to prove any fact which is formally admitted in a Statement of Case or by letter
, although some may be so vital to the story that they need to be included in the evidence in any event: it would be a strange landlord and tenant case which did not have the lease in evidence, even though its existence was admitted and its terms irrelevant to the dispute. If your case depends on proving something which is not yet admitted but which in practice is unlikely to be contentious and which may be expensive or cumbersome to prove, consider serving a notice to admit under CPR 32.18. An admission may only be withdrawn with the permission of the Court
.

2.2
Authenticity of documents: Under CPR 32.19 the opposing party is deemed to admit the authenticity of a disclosed document unless notice is served to the contrary. 

2.3
Judicial notice: You do not need to prove any fact of which a Judge will take “judicial notice”: that is to say, which is such common knowledge that it does not need evidence
. Do not risk any significant parts of your case by relying on the vagaries of judicial notice! 

2.4
Inference: Many, many trials turn on the inferences which may be drawn from facts proved directly by evidence. Do not assume that the Judge will inevitably draw the same inferences as you do, particularly if you are trying to make out a case of fraud or negligence: if you can prove a fact by direct evidence this will always be better than relying on inference. 

2.5
Estoppel: I am not talking here about proprietary or promissory estoppels or estoppels by convention
. Bear in mind, however, the common law rules of estoppel by deed, which prevent a party to a deed (or his privies) from denying facts set out in recitals or clearly represented in the operative provisions of a deed
. In the landlord and tenant field, estoppel by deed has the consequence that, where the lease is made by deed, a tenant is estopped from denying the title of his landlord (and a landlord is estopped from denying the title of his tenant), except in certain specified circumstances, such as eviction by title paramount
. This rule has been developed so as to apply by analogy to all landlord and tenant relationships, even where the lease is not made by deed
. This principle can be very useful in avoiding protracted arguments about the landlord’s title as a “defence” by a tenant, but ought to be specifically pleaded so as not to take the tenant by surprise.   

2.6
Presumptions: Presumptions may be rebuttable or irrebuttable: the existence of an irrebuttable presumption requires the Court to make a particular finding; the existence of a rebuttable presumption shifts the burden on to the other party to disprove it. Irrebuttable presumptions have little part to play in property disputes, but rebuttable presumptions are frequently encountered: for example, in boundary disputes the “hedge and ditch presumption” and the presumption that an owner of land adjoining the highway owns the land up to the middle of the highway continue to be potentially decisive
.
3.
The Court’s power to control evidence

3.1
CPR 32.1(2) gives the Court a power to exclude evidence which would otherwise be admissible and thus represents an important change from the pre-CPR position
. The converse is not true: the Court has no power to admit evidence which is legally inadmissible, the admissibility of evidence being a matter of law.

4.
What sort of evidence do I need? What weight will it be given?
4.1
Expert evidence. Expert evidence deserves an entire paper to itself and I mention it here only in passing. Property cases can make the line between expert evidence and evidence of fact difficult to draw, particularly if we call witnesses who have a professional expertise (such as surveyors) to prove a matter of fact (such as the condition of a building at a particular point in time).

4.2
Foreign law. Needed less in relation to property disputes than other kinds of litigation but it is worth bearing in mind that the Courts treat foreign law as a matter of fact, to be proved by expert evidence, rather than something on which submissions are made. It follows that propositions of foreign law must be pleaded. In the absence of evidence as to foreign law, the Court will assume that the foreign law is the same as English law. 

4.3
Site View. Constraints on judicial time make site views by Judges relatively rare, except in the Leasehold Valuation Tribunal, where they are carried out as a matter of course (and, in my experience, regardless of whether they are necessary to determine the particular dispute before the tribunal). A site view may be helpful in a complex boundary or similar dispute, for example over rights of way arising by prescription. Think well in advance about whether a site view would assist the Court, so that time can be scheduled during the trial as appropriate. Clients will need to be warned that they cannot “make submissions” or “adduce evidence” under the guise of showing the Judge around their property. 

4.4
Maps, plans and models. Maps and plans are important tools in property disputes. CPR 33.6 requires notice to be given of evidence of this nature no later than the date for serving witness statements. Past editions of the Ordnance Survey maps contain a wealth of interesting information which may be of central importance to a case concerned with the history of a particular site. If your case turns on particular markings used by the Ordnance Survey (such as tie marks), consider calling evidence to prove the specific meaning of the marks in relation to the edition with which you are concerned. 

4.5
Photographs, video tapes and acoustic recordings. Photographic and video evidence can be extremely important, particularly in cases concerned with the condition of a property at a date in the past, where a site view will not assist. Noise nuisance cases may utilise recordings registering the decibel level of the relevant noise. This evidence is also covered by CPR 33.6 and needs some careful management if it is not to become confusing. Parties often forget that photographs etc. need to be disclosed in advance and turn up with them to Court, making it difficult to manage the evidence and ensure fair treatment. Photographs should be colour photocopied in the bundles and a witness should be available to give evidence of the date and time at which they were taken. The Court should be provided with a plan showing the location of the photographer and the direction s/he was facing. Videos can be interminably long. See if the parties can agree to particular “highlights” being shown to the Court to avoid it having to watch a mass of irrelevant material. 
4.6
Documents. No trial would be complete without a bundle of contemporaneous documents, and some trials require many bundles of documents. 

4.6.1
The hearsay rule continues to exert its influence, despite the enactment of the Civil Evidence Act 1995. Whilst hearsay evidence - that is to say, any statement made otherwise than by a person giving oral evidence which is tendered as evidence of the matters stated – is no longer inadmissible in civil proceedings
, nevertheless prior notice must be given of hearsay evidence in a document
. This rule is routinely ignored, with parties assuming that they can put the document in evidence simply by adding it to the bundle
. The Chancery Guide specifically highlights the need to agree in advance whether this is the case or whether agreement of the bundles extends simply to their composition and preparation
. The significance of a document containing hearsay evidence is that the opposing party may call the maker of the relevant statement (i.e. the person from whom the statement originated, rather than the author of the document) for cross-examination
. Hearsay statements are not generally considered to have the weight of direct oral evidence and are best confined to peripheral parts of your case. 

4.6.2
Documents which are inadmissible on other grounds, for example because their contents are subject to legal professional privilege or the privilege attaching to “without prejudice” communications, should not be put in evidence. 

4.6.3
There is a body of authority on the issue of the admissibility of privileged documents inadvertently disclosed. Whilst copies of privileged documents are admissible in evidence
, the party into whose hands they have come may be subjected to an injunction requiring them to deliver up the documents and preventing use of the information contained in them
. In addition our professional rules
 require us to withdraw from cases in certain circumstances if we come into possession of a document belonging to another party otherwise than through the normal and proper channels. 
4.6.4
Documents which are not in the control of the opposing party but of a third party may be obtained by (a) an application for disclosure against a non-party under CPR 31.17 or (b) issuing a witness summons for production of documents under CPR 34.3(2)(b). In the latter case the Court will usually fix a date prior to the trial at which the witness is obliged to attend and produce the documents
. Some information, such as the identity of a wrongdoer, may be obtained through the making of a Norwich Pharmacal order
. Do not forget to ask your own or the other side’s witnesses for documents which might be relevant, including diaries: these are not disclosable whilst in the control of the witness, rather than a party, but may contain important evidence to corroborate or contradict that witness’ evidence. 
4.6.5
By s.14 of the Stamp Act 1891,  no instrument requiring a stamp shall be given in evidence, or available for any purpose whatever, unless it is duly stamped
. Some documents not originally stamped at the time of their execution may be tendered in evidence on payment to the officer of the Court of the unpaid duty, the penalty and a further sum of £1. Following the Finance Act 2003, the scope of instruments subject to stamp duty is now much narrowed; transactions involving interests in land may now attract Stamp Duty Land Tax, non-payment of which does not attract the evidential bar. However, many older documents continue to be affected by the rule. 
4.6.6
Emails are an important source of evidence in modern trials. They are particularly good evidence because they are dated and timed and because people correspond with one another by email in a much more frank and open manner than they would if they were writing a letter. Consider at an early stage what is required of your client, and what you will require of the opposing party, by way of disclosure of emails
: relevant emails may be on a number of different computers or held on back-up tapes. Even “deleted” emails can be retrieved from company servers, with expert assistance, but the operation takes time and should not be left until shortly before the trial.
5.
Hearsay evidence given by witness statement. 
Peripheral or substantially uncontentious aspects of your case may be proved by a witness statement without calling the witness to give oral evidence, adducing the statement under the hearsay rules. The rules relating to giving notice of hearsay evidence in CPR 33.2 and to the other party being permitted to cross-examine in CPR 33.4 apply: the latter rule, in particular, has caused some litigants to tie themselves in tactical knots
. Hearsay statements of this nature are rarely given much weight by the Court and it is almost always better to call a live witness if at all possible. 

6.
Oral evidence of witnesses of fact.
6.1
Never underestimate the importance of oral evidence to the outcome of a trial. 

6.2
Consider carefully who can give evidence on which particular part of your case. For the reasons given above in relation to hearsay statements, it is always better to have a live witness who can speak from personal knowledge rather than one who can only give evidence from the contents of a file, but sometimes it is impossible to get around this difficulty.

6.4
Corroboration is important and often given insufficient weight in trial preparation. There is a (natural) tendency to believe that what our clients tell us is true and to think, therefore, that it will be sufficient merely to have the client give evidence. Many clients do not like to inconvenience other people by asking them to be witnesses. There may be a concern that if a number of witnesses are called to prove the same things, the Judge will get bored or assume that there is some conspiracy. “Layering” oral evidence, by calling it from a number of different sources, gives your case enormous strength. It does not matter if at the edges the witnesses differ: this is the nature of human recollection and shows that they are attempting to tell the truth
. But if the core of evidence is the same from a number of witnesses, it will be very difficult for an opposing party to dislodge it. Witnesses who are patently independent of your client or main witness are of particular significance, even if they can only corroborate a small part of the story. 

6.5
Giving evidence is a daunting experience for almost all witnesses, including professionals. A nervous witness may not come up to proof. We owe it to all our witnesses to put them at their ease as much as is humanly possible, within the scope of our professional rules. Witnesses need to have explained to them:

(a)
the Court environment: where they will sit, where the Judge will sit and what to call him, the names of Counsel who will be examining them, etc;

(b)
the formal procedures for giving evidence: being sworn, verifying their witness statement, examination in chief, cross-examination, re-examination; the prohibition on witnesses talking about the case during adjournments whilst they are giving evidence; the rules about legal professional privilege and without prejudice communications; and

(c)
the techniques of giving evidence: keeping answers concise; answering the question; not losing one’s temper, maintaining eye contact with the Judge, etc.

Do not leave these explanations until the morning of the trial, just as you are about to go into the courtroom - most witnesses will be too nervous to take it all on board at that stage. Talk the process through well in advance of the trial, perhaps giving witnesses a bullet-point note to take home with them to ponder. Expert witnesses in particular may be loathe to admit that although they have prepared many expert reports, they have not yet ever been called to give evidence: they too need assistance of this nature. In a large case the costs of a witness familiarisation course may be justified. As long as the case studies used in such courses are entirely unrelated to the trial, these are perfectly proper
 and in my experience, well worth it. 
� CPR 14.1(2)


� CPR 14.1(5)


� Phipson on Evidence, 16th edn, at para. 3-17, gives an amusing list of facts which have been judicially noted, ranging from “that the life of the criminal is not a happy one” to “that people who go to hotels do not like having their nights disturbed” and at para. 3-21 a list of facts of which the Court has held it was inappropriate to take judicial notice, including that “banks in Mauritius are not open on Sunday afternoons”.


� Whether such estoppels are part of the law of evidence of part of the substantive law is open to debate: see Phipson, above, para. 5-02, but the fact remains that they raise difficult and complex issues which make them unsuitable for consideration in this paper. 


� Halsbury’s Laws, vol 16 para 1011


� Industrial Properties (Barton Hill) Ltd v Associated Electrical Industries Ltd [1977] QB 580 at 596


� Edward H Lewis & Son Ltd v Morelli [1948] 2 All ER 1021 at 1024. See also Bruton v London & Quadrant Housing Trust  [2000] 1 AC 406 for the contractual effect of such estoppels, where the landlord does not have sufficient title to enable him to grant a true tenancy.  





� Halsbury’s Laws vol 4(1) paras 918, 920; Alan Wibberley Building Ltd v Insley [1999] 1 WLR 894, 897


� Vernon v Bosley [1994] PIQR 337 at 340, per Hoffman LJ.


� S.1 Civil Evidence Act 1995


� CPR 33.2(3).


� Statements made in the course of solicitors’ correspondence are evidentially no different from any other kind of hearsay statement, but are rarely treated as such. 


� Chancery Guide para. 7.13 


� CPR 33.4


� Calcraft v Guest [1898] 1 QB 759


� Goddard v Nationwide BS [1987] QB 670; Webster v James Chapman & Co [1989] 3 All ER 939; Derby & Co Ltd v Weldon (No 8) [1991] 1 WLR 73.   


� Code of Conduct for the Bar, para 608(f); Law Society’s Code for Advocacy 1993, para. 5.1(g)


� Known as a “Khanna” hearing, after Khanna v Lovell White Durrant [1995] 1 WLR 121. 


� After Norwich Pharmacal v Customs & Excise Commissioners [1974] AC 133. See Civil Procedure vol I para 31.18.2.


� see Phipson, above, at para.40-33 for some minor exceptions to this apparently strict rule, such as admitting an unstamped document for the purpose of “refreshing the memory” of a witness. 


� A computer database or server is a “document” for the purpose of the disclosure rules, but the Court may limit or impose conditions upon inspection: Derby & Co v Weldon (No. 9) [1991] 1 WLR 652


� See e.g. Douglas v Hello! Ltd (No 5) [2003] EWCA Civ 332


� Personally I take the view that witness statements which simply cross-refer to other statements e.g. “I have read the statement of my wife and agree with what she says” are of almost no use at all. A truthful witness will rarely be in a position to give evidence which is in exactly the same terms as another witness and the fact that they give evidence by reference to somebody else’s witness statement simply undermines their own independent recollection. 


� cf. R v Momadou [2005] 2 All ER 571
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