BANK OF SCOTLAND-v- OKORONKWO (23/11/07)- 
Transfer can be effective even if full price not paid on completion.
The Message: A transfer of a property can be effective even if the purchase price is not paid in full.

The Case: A Bank which had  advanced substantial funds towards the purchase of a property had to establish that the purchase had been completed in order for it to obtain any security over the property (Bank of Scotland PLC-v- King and Okoronkwo) (23/11/2007)).
The Defendants, the Okoronkwos, own and live in a house at 6 Broadgates Avenue, Hadley Wood, Hertfordshire. In June 2004, they agreed to sell their house to  Mr King for £1.5 million. Mr King obtained a mortgage offer of £1.2 million from the Claimant Bank towards the purchase price and his solicitors also agreed to act for the Bank in relation to the transaction.
There were 6 Charges already on the property and the Okoronkwos' solicitor confirmed these would all be discharged on completion. The Okoronkwos were fully aware that Mr King was obtaining a mortgage and that this was to be secured by a charge over the property.

The Bank forwarded the advance of £1.2 million to Mr King's solicitors and, for reasons that are not clear, on 29 June 2004 they then forwarded a balance of £1,137,645.50 to the solicitors for the Okoronkwos. On the same date, contracts were exchanged and completion was also to take place that day.
On 30 June 2004, the solicitors for the Okoronkwos forwarded a Transfer Deed that had been signed by their clients. Mr King had already signed a mortgage deed in favour of the Bank but did not sign the Transfer Deed as required by the contract.

It was not until 27 July 2004 that all the previous Charges on the property were discharged. No steps were taken by Mr King to pay the balance of the purchase price or to move into the property. The Okoronkwos remained living at the property. They had received for themselves nearly £300,000 out of the Bank's monies.
It was not until June 2005 that an application was made upon behalf of the Bank to register its Charge but the Okoronkwos than argued that the sale had never completed because the balance of the purchase price of £362,354.50 had never been paid. In fact, they claimed the contract with Mr King had been terminated due to his failure to pay this balance and, although they accepted they were liable to return part of the Bank's funds, they claimed they were entitled to deduct £217,000 in relation to the deposit of £150,000 payable under the contract and interest thereon.

The Okoronkwos argued that the Bank had no security as Mr King had never executed the Transfer Deed and it had only been delivered to Mr King's solicitors to be held by them in escrow i.e. conditional on execution by Mr King and payment of the balance of the purchase price. As these conditions had not been satisfied, they claimed to still own the property.
The Court recognised that, ordinarily, it would be assumed that a Transfer Deed was not intended to be effective where part of the purchase price was outstanding. For any transfer to be effective, a vendor has to have unconditionally executed the Transfer Deed. However, the question as to whether a Deed had been completed or not was a matter of fact and the Court had to consider all the circumstances before deciding whether the transfer had been unconditional or conditional.
The Court noted that nothing had been said by the solicitors about payment of the balance or about the Transfer Deed being delivered on a conditional basis. The Okoronkwos had known that the purchase was being funded by a mortgage intended to be secured on their property and had used the funds advanced to discharge their borrowings and debts.

Accordingly, the Court held that the parties must have intended to complete the sale on 29 or 30 June 2004 and that the Okoronkwos had waived any failure by Mr King to execute the Transfer Deed. The Deed had, therefore, not been delivered conditionally and the Bank was entitled to a charge over the property for the amount it had advanced.
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