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Date


Too late to sue
The Message:

Do not delay in bringing proceedings in case this leads to rights being lost.
The Case:
In S and E Watkins –v– Jones Maidment Wilson (a firm) [4 March 2008], the Court of Appeal decided a preliminary issue on whether proceedings against solicitors for allegedly negligent advice foundered because they were issued too late.
In 1997, the Watkins agreed to buy a site in Rochdale from a Mr Fleming who, with another, would build a house for the Watkins on the site. The Watkins instructed Jones Maidment Wilson (JMW) to act as their solicitors in relation to the transaction.
In April 1998, the Watkins and Fleming entered into a building agreement, which stated that if Fleming failed to complete the building works by 31 August 1998, the Watkins could terminate the agreement and pay for the work completed by that date. If there was a dispute over the value of the completed work, the parties could appoint an expert to decide the amount due.

On 6 August 1998, before the house was completed, the Watkins wrote a letter to Fleming "waiving" the 31 August completion date insofar as it related to particular works. Subsequently, a dispute arose between the Watkins and Fleming and it was alleged that the effect of the Watkins' letter was to waive (or give up) the right under the agreement to refer the dispute to expert valuation.
The Watkins alleged that they obtained JMW's advice on the agreement and also on the "waiver" letter and that the advice was negligent and they suffered substantial loss as a result. They argued that if they had not lost the right to refer the dispute, it would have been resolved swiftly and economically to their satisfaction. However, because they were unable to exercise the right to refer to expert valuation, they became locked into an expensive dispute and the Watkins argued that they had wasted costs amounting to £50,000.

The Watkins issued proceedings against JMW on 26 August 2004 seeking damages for professional negligence. JMW denied the Watkins' allegations and argued that the proceedings were issued too late and as a consequence failed. Under the Limitation Act 1980, a claim in respect of negligent advice must be brought within six years of the date on which the "cause of action" arose. JMW argued that the giving of any advice and the entry into the agreement and letter occurred more than six years before the issue of proceedings by the Watkins.
The Watkins countered by arguing that the limitation period of six years began from a later date when the transaction became disadvantageous to them and they actually suffered a loss as a result of JMW's allegedly negligent advice. The Watkins argued that this later date was less than six years before their proceedings were issued.

The Court of Appeal, however, rejected the Watkins' argument. The Court held that the Watkins' loss occurred when the Watkins actually entered into the agreement with Fleming and sent the "waiver" letter. It was at those points that they lost the chance to negotiate a better building agreement and the right to refer the dispute to expert valuation. The proceedings were, therefore, issued too late.
This case did not decide whether the allegations in relation to the effect of the Watkins' letter or JMW's conduct were correct. Instead, it decided a preliminary issue as to whether the Watkins had issued their proceedings against JMW in time. The decision having gone against the Watkins, it remains to be seen what happens next.
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