COURT OF APPEAL SAYS BOUNDARY DISPUTES SHOULD BE AVOIDED
The Message: More detailed plans should be used when selling land off for development so as to prevent costly and acrimonious boundary disputes arising.
The Case: The Court of Appeal has stated there are too many neighbour disputes and greater steps are required to seek to avoid or resolve such disputes as the results are often disastrous for one of the parties and, sometimes, for both [Bradford v James] [18 July 2008].
The dispute concerned ownership of a cobbled area of land 3.7 metres wide which adjoined the wall of a converted Barn in a farmyard at Hebden Bridge, West Yorkshire.

The Barn and the Farm used to be in common ownership. The Barn was converted in 1976 and it has a front door which accesses directly onto the cobbled area which forms part of the farmyard. Following conversion of the Barn, the Farm was sold off pursuant to a Conveyance dated 7 June 1976.  
The 1976 Conveyance identified the land included with the Farm as that “more particularly delineated” on the plan attached to it. Unfortunately, the annexed plan was in a small scale and had no measurements or features marked on it. It appeared to include the cobbled area. 

In 1977, the Barn was sold and the plan annexed to that Conveyance clearly showed the cobbled area as being included in the land owned with the Barn.  However, the 1977 Conveyance could not effectively transfer the cobbled area if it had already been sold off as part of the Farm.

In 2005, Mr & Mrs Bradford, the current owners of the Barn, commenced proceedings against the Defendant, seeking a declaration that the Defendant had no entitlement to enter the cobbled area as it belonged to them. It was used for access and parking. The Defendant had claimed it was part of the farmyard. 
At first instance, the Judge held that the plan to the 1976 Conveyance clearly showed that the boundary to the Barn ran straight along its wall facing the farmyard and did not, therefore, include the cobbled area in front.  If the plan was clear, the Judge correctly held that he could not consider any other evidence as to what the intentions of the parties had actually been.  
The Court of Appeal first considered whether the Judge was correct to hold that the 1976 Conveyance plan was sufficiently clear to determine the dispute.  It thought that the plan was not sufficiently clear as, although the marking on the plan tended to show that the boundary line was the wall of the Barn, there was a dog leg feature in the line once it went past the Barn and this could well have been because the boundary did go along the edge of the cobbled area and then resumed as a straight line with the Barn wall thereafter.

As the plan was insufficiently clear, the Court could then consider evidence from the time and thereafter to seek to establish what land was intended to be retained with the Barn. The Court noted the front door of the Barn actually opened onto the cobbled area and that building plans showed it as included and that no objection had been taken for many years about the use of this area by the Barn owners.  Moreover, the developers of the Barn clearly thought this land was retained as they included it in the 1977 Conveyance.

Whilst evidence of subsequent acts and conduct must be used cautiously when trying to construe an earlier document, the Court felt that the design of the Barn and the uses made of the cobbled area did evidence that the cobbled area was intended to be retained.  When the plan to the 1976 Conveyance was considered in the context of the background to the matter, the Court held that it was clear that the cobbled area was not included in the land sold off in 1976 and was properly included in the 1977 Conveyance of the Barn. 

The Court highlighted the disproportionate legal costs that had been incurred by the parties and stressed that greater use must be made of Mediation and other services to prevent disputes of this nature.  It also recommended that there be much greater use of surveyors’ large scale plans which should record vital measurements and physical features to prevent disputes when land is divided up and sold. 
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