                                                  BREAK FAILURE

Prudential Assurance Company-v-Exel UK and Another (25/6/09).

The Message: A Notice will be invalid if its meaning is not clear. 
The Case: A landlord claimed its tenants were still bound by a lease as the notice to break the lease was of no effect as it was expressed to be given by only one of the 2 tenants By a Lease dated 22 July 2002, Prudential let a warehouse in Neasden, North London to Tibbett & Britten Limited and Tibbet & Britten Consumer Group Limited for 10 years at a commencing rent of nearly £1 million per year. There was a right for the tenants to break the Lease after 5 years by giving not less than 9 months notice. 

In 2004, the Exel Group acquired Tibbet & Brittain and the first tenant, Tibbet & Britten Limited, changed its name to Exel UK Limited (“Exel”). The second tenant, Tibbet & Britten Consumer Group Ltd (“Consumer”), has always been a dormant subsidiary. 
On 13 June 2006, the solicitors for the tenants, Kimbells,  served a break notice to terminate the Lease in March 2007 but, by mistake,  they did so only in the name of the first tenant, Exel. By the time the mistake became apparent to them  there was less than  9 months to the break date so no fresh notice could be served. The tenants, however, argued the notice was valid as Kimbells were authorised to act for both tenants and either the mistaken omission of Consumer  was readily apparent to the landlord or, because of past dealings, the landlord had accepted that the actions of Exel covered both tenants.
The tenants argued that Prudential could not have thought that the notice was intended to be given by Exel alone as any notice had to be given by both tenants to be effective. There was no reason to suppose that Consumer was seeking to pursue a different course or that the solicitors did not act for both tenants. The law provides a mistake in a notice will not invalidate it if the meaning is clear and the mistake is obvious and the recipient can safely rely upon it and the tenants claimed this was the case. 
Prudential relied on the fact that the law requires any notice to clearly and unambiguously communicate what is intended by it. Kimbells had previously held themselves out as acting only for Exel and had referred in unrelated proceedings to Exel as being the only tenant. Prudential claimed the position of Consumer was not at all apparent to anyone receiving the notice. They may have been deliberately omitted for some reason. 
The Judge agreed with Prudential. He held that, in the light of previous dealings, it was not clear that the notice had been served on behalf of both tenants. Moreover, the heading of the notice had correctly identified both tenants as being parties to the Lease but had then referred to Kimbells only acting for Exel so it could not have been assumed that the position of Consumer had simply been overlooked. 
The Judge also rejected the tenants’ argument that Prudential was prevented from disputing the validity of the notice because it had also treated Exel as being the only tenant in previous dealings with Kimbells. He found that Prudential had not previously focussed on the correct identity of the tenants and had not given any assurance, or reached any common understanding, that Exel could act as if it was the only tenant.  

The consequence is that the Lease will now continue until 2012 although the tenants have been given permission to appeal. Since Prudential is the landlord and the insurers for Kimbells will have to meet any liability should the appeal fail, this is really a battle between insurers as to who is  liable for this property since March 2007.
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