BBS FASHION-V- URBAN REGENERATION COMPANY
The Message: A party who negotiates on a subject to contract basis needs to ensure that whatever is agreed is properly documented if it is to be enforceable.

The Case: The Urban Regeneration Agency has been ordered to pay over a sum of £200,000 it retained against the purchase price of a property as its claim that it had agreed an extension of time for withholding these monies failed (BBS Fashion Merchandising Limited-v-Urban Regeneration Agency (Reported on 7 November 2006).
The Agency specialises in the regeneration of urban life in England and, in 2004, it acquired a site at Adelaide Wharf, Queensbridge Road, Hackney for redevelopment to provide key worker housing. It paid £9,350,00 on completion and retained a further £200,000 against the possibility that the site suffered from contamination. So as to establish whether there was contamination or not, it was agreed that the Agency should obtain an environmental survey within 3 months of the vendor giving vacant possession and, if no such Survey was obtained or it did not disclose any contamination, the retention was to be released.
The vendor did not vacate on completion but took a short letting of the site whilst it arranged storage elsewhere of its goods. This suited the agency as it was not yet ready to commence the redevelopment. The delay in giving vacant possession meant that the time period for obtaining the survey did not yet start to run  but the Agency began to become concerned that the 3 months provided would be insufficient as the site would have to be cleared first.
As the vendor was keen to remain in occupation longer, the Agency decided to only agree to this upon the basis that their time for obtaining the survey would be extended to 6 months from possession being delivered. DTZ were instructed to deal with the negotiations with the vendor and they wrote to it on 2 September 2004 with proposals for a new Lease up to 28 February 2005. They marked this letter  "Without Prejudice and Subject to Contract".
Following this letter, Mr Harms of DTZ spoke to the vendor on 13 September 2004 and made clear that the lease extension was subject to the survey extension being agreed as well. He claimed that the vendor readily agreed to this and he relied on an attendance note he made to this effect. However, for some unexplained reason, no mention was made of this agreement when solicitors were instructed and only  the new Lease was documented.
Having finally vacated the site by 1 April 2005, and in the absence of any survey having been delivered within 3 months, the vendor demanded payment of the retention on 2 July 2005. The Agency claimed  that a further 3 months had been agreed but the Judge held that this was not the case.

In the first place, the Judge found that no agreement was actually reached as claimed. Whilst the vendor may have been happy to have agreed such an extension, it had not actually done so.  More importantly, however, the Judge held that any such agreement would have been ineffective in any event as DTZ had made it clear that all negotiations were subject to contract. Accordingly, no binding agreement could come into effect until a contract had been exchanged.
Where correspondence is marked "Subject to Contract" at the beginning of negotiations, this clearly shows that the parties do not intend to be contractually bound by anything less than a contract or  a formal deed. Not all correspondence needs to be so marked and it will only be in very exceptional circumstances that there will be any recourse where no contract is ever completed. 
Presumably, the Agency only fought this case because they were aware there was some contamination and wanted to retain all or some of the retention monies. However, they were unable to do so because of their failure to document the matter properly. 
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