                                                 Problems with Section 17 Notices
The Message: Landlords need to properly protect their right to recover arrears from former tenants or guarantors. 
The Case: In Scottish & Newcastle PLC-v-Raguz (11 April 2006)  the Claimant was the original tenant under 2 long leases of hotel premises in Leicester which it had transferred to the Defendant in 1982. The Leases then changed hands several times until, in 1999, the current  tenant went into administration and defaulted in paying the rent. As it was the original tenant of a Lease entered into before the law changed in 1996, the Claimant remained liable under the Leases and it sought to recover from the Defendant the substantial arrears of rent totalling some £600,000 it had paid to the landlord until the Leases were assigned in 2003.
The Defendant denied liability upon various grounds, including that the Claimant had paid sums which were not actually recoverable by the landlord. The Defendant had originally argued it had no liability in the first place to indemnify the Claimant for any sums but the Court had previously held that the effect of S.24(1) of the Land Registration Act 1925 was to imply an obligation in any transfer of a lease that the transferee would observe the terms of the Lease and would indemnify the transferor  against all actions, expenses, and claims arising from any breach at any time.

Under the Landlord and Tenant (Covenants) Act 1995, a landlord can only recover sums from a former tenant or guarantor of a pre-1996 lease if it serves a Notice in a prescribed form pursuant to S.17 of the Act  giving that party notice of the amount due. Such a Notice is only effective if served within 6 months of the rent or other sum becoming due. If sums are claimed on account of  a potentially greater liability, such as advance service charges, then the Section 17 Notice must say so and, in order to recover the balance, a further Notice has to be served within 3 months of the full sum being determined.
In this case, there were outstanding rent reviews from 1995 and the Section 17 Notices served in 1999 and 2000 simply claimed the unreviewed rents without making reference to the greater liability that would be due following the determination of the rent review. In 2001, following the conclusion of the reviews, further Notices were served on the Claimant claiming £330,000 for the balance of the reviewed rent and the Claimant paid all sums demanded. 
Both the landlord and the Claimant had, apparently, considered that no sums became due in relation to the increased rents until they were  determined in 2001 so a S.17 Notice only had to be served within 6 months of the quarter day following the determination, being the date upon which the increased rent was payable under the Leases. However, the Court considered this assumption to be incorrect. Whereas the reviewed rents were not payable until 2001, they were backdated to the review dates in each Lease  and a careful analysis of the statutory provisions revealed that the intention was for former tenants to be given advance notice of all liabilities and the fact that the actual amount payable was not known at that time did not mean that the liability had not arisen.
Accordingly, where rent is being reviewed, it is absolutely essential for any S.17 Notice to make reference to this and the potentially greater liability and for a further Notice to be served within 3 months of determination of any balance payable. Otherwise, a landlord cannot recover the reviewed rent from any former tenant or guarantor.
Unfortunately for the Defendant, the Court went on to hold that the Claimant could recover all the sums it had paid as the landlord would not have agreed to the  assignment of the Leases in 2003 without such payment and the Defendant was liable under Section 24 of the 1925 Act for all payments made by the Claimant in relation to any claims arising due to the failure to pay the rent.
Dispute as to ownership of a loft.

The Message: The law and commonsense may often conflict but the Court will strive to reach a just result if it can. 

The Case: Munt v Beasley (4 April 2006), was a dispute between neighbours as to the ownership of the loft below the roof of a house in the Isle of Wight.  Although the loft only had a value of about £7,500, and the facts were relatively straightforward, the case raised a whole host of legal arguments and reached the Court of Appeal.

Mr Beasley is the owner of the house.  In 1991, he converted it into two flats, one on the ground floor, which he retained, and one on the first floor which he sold on a long lease.  Although the first floor flat was marketed as having access to the large loft area above it, and the loft was only accessible through this flat, neither the lease nor the plans attached to it made any reference to the loft area and the demised premises were simply described as the flat on the first floor.  

Mr Munt purchased the lease in 1997 and carried out works in 2001 to convert the loft into living accommodation.  Mr Beasley only raised objections to these works in early 2003 when he claimed for the first time that the lease did not include the loft area and that Mr Munt was liable for trespass and breach of the covenants in his lease. 

Rather surprisingly, Mr Beasley won at first instance and was awarded £9,000 in damages.  Mr Munt appealed on the basis that the loft was either included in the lease or the lease should be corrected so as to include it. He further argued that, in the light of the conduct of Mr Beasley in allowing him to convert and use the loft area, he had acquired the right to it. 

Given that the lease had been marketed as having access to the loft area and it could only be accessed from the first floor flat, one would have thought that Mr Munt had an unarguable case that the loft was included within the Lease.  However, the extent of any letting depends on the actual wording used.  Whilst the Court can construe such wording in the context of the circumstances at the time of the letting, it cannot simply ignore the wording that the parties had agreed upon at the time.  

In this case, commonsense supported the tenant but the language of the lease supported the landlord.  Given that the Lease expressly referred only to the flat on the first floor and the plans made no reference to the loft whatsoever, the Court of Appeal upheld the finding of the Judge that the language of the Lease prevailed and that the loft area was not included.

However, this finding may be explicable by the fact that it did not matter to Mr Munt as the Court of Appeal then went on to allow the appeal on the rectification issue.  Given that reference to access into the loft space had been made in the Sales Particulars in 1991 and that both the original lessees and Mr Munt had believed that the loft was included, and it could only be accessed from within the first floor flat, the Court held that a mistake had been made when the Lease was entered into and it should be corrected to include the loft space.  In any event, the Court held that Mr Beasley had left it far too long before raising any claim to the loft and he had now lost any rights to it as a result of his delay and general conduct.

In the end, therefore, justice was done but not before Mr Munt, who unlike Mr Beasley did not have the benefit of public funding, had incurred very considerable costs and, no doubt, considerable worry and distress. 
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