Udal-v-Dutton-Injunction to restrain interference with a boundary wall.
The Message: The Court will treat seriously any unlawful interference with a residential property.
The Case: The High Court has granted an immediate injunction to prevent any further works to a jointly owned boundary wall between 2 houses (Udal-v-Dutton) (30/11/2007)).

The Claimants, Mr and Mrs Udal, live at 5 Soudan Road, London, SW1. Mr and Mrs Dutton, the Defendants, own the next door property, 7 Soudan Road.

The Claimants' house has a back garden  which they greatly enjoy. The garden wall with 7 Soudan Road is owned jointly by the Claimants and the Defendants. It is, therefore, a party fence wall under the Party Wall Act 1996. Accordingly, neither party is entitled to undertake works to this wall without following the procedure under the 1996 Act.

The Defendants are in the process of developing No 7. They have already built a rear extension at 9 Soudan Road, which they have already developed. According to the Claimants, the owners of No 11 objected to any development along the line of their garden wall and, as a result,  that extension was built entirely within the boundaries of No 9.

The Defendants did originally propose using the garden wall with No 5 as a wall to their proposed rear extension to No 7 but had not pursued this once the Claimants objected.

The Claimants and Defendants each instructed party wall surveyors to act on their behalf. The principal issue that concerned the parties was the effect of the proposed loft conversion of No 7 on the internal party wall between the properties. 
The Party Wall Award setting out what had been agreed by the surveyors was completed on 9 November 2007. Whilst it made reference to the garden area of No 5 and the garden wall, it made no reference to the wall being in a poor or unstable condition or to any works being carried out to it. It appeared from the Award that the wall of the rear extension was to be built entirely within the curtilage of No 7.
On 19 November 2007, the Claimants' surveyor, Mr Crowley, reported to them that the Defendants were, in fact, wishing to build along the line of the garden wall. They wished to demolish and rebuild this wall and their surveyor was preparing an addendum to the Award to deal with this. This proposed  addendum was forwarded to Mr Crowley very shortly thereafter but, before he had responded to it, a note was put through the Claimants' door on 25 November 2007 stating that works were about to commence and referring to the wall being bulging and unsafe. 

On 26 November 2007, the Defendants' contractors demolished that part of the garden wall where the proposed rear extension wall was proposed to be placed. 

The Claimants immediately sought an injunction to prevent any further works to the wall and to require the Defendants to erect a hoarding so as to secure the boundary. The Defendants were not present or represented at the hearing on 30 November 2007 but the Court had no difficulty in granting an injunction in the terms sought.

The Court confirmed that the Claimants had to establish 3 things to justify an immediate injunction being granted. Firstly, that there was a serious issue to be tried. Secondly, that the balance of convenience favoured the grant of an injunction. Thirdly, that damages would not be an adequate remedy.
Given that the Defendants had trespassed on the Claimants' land, the Court held there was a serious issue to be tried. The Court emphasised that the whole purpose of the 1996 Act was to reach agreement before works were undertaken, not afterwards.

The Court was in no doubt that an injunction was needed to protect what remained of the wall and to replace what had been removed by a temporary barrier. The Court could see no evidence that the wall had been unsafe. Accordingly, the balance of convenience favoured an injunction being granted. 

Finally, the Court made clear that homeowners are far more anxious to preserve their homes and amenities than to recover damages for any unlawful interference with their property. Damages would not, therefore, be an adequate remedy.

The Court ordered that a transcript of the judgment be provided to the Defendants in the hope that matters could be resolved without any further Court hearings.
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