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Noisy Neighbours
The Message
Creating excessive noise at a property may constitute a nuisance with an injunction to prevent the nuisance being the likely remedy.

The Case
In Watson –v– Croft Promo-Sport Ltd [26 January 2009], the Court of Appeal had to decide the appropriate remedy to deal with a nuisance caused by an excessively noisy motor racing circuit.
The Croft Motor Circuit, dating from World War II, covered some 195 hectares in County Durham. The circuit was occupied and managed by Croft Promo-Sport Limited. Mr and Mrs Watson owned a house lying 300 metres to the north of the circuit.

In 2006 they brought proceedings against Croft alleging that the use of the circuit gave rise to excessive noise and constituted a nuisance. They applied for an injunction to restrain continuation of the alleged nuisance and also damages as compensation for its commission in the past.

Croft defended the proceedings on the basis that, although the activities at the circuit did cause noise, discomfort and inconvenience to the Watsons, there was no nuisance in respect of which an action could be brought. That was because Croft's use of the circuit was reasonable, bearing in mind the nature and character of the area arising from the grant of certain planning permissions in 1963 and 1998. Even if Croft had caused "actionable nuisances", it argued that the Watsons should not be granted an injunction to restrain their future commission.

The Court considered the history of the circuit. Car racing at the site (which was an airfield) dated back to the late 1940s. The original 1963 planning permission provided that part of the site should be used for motor and motorcycle events. Croft implemented that permission by resurfacing the circuit and, in 1997, motor racing recommenced.

A year later, Croft provided a "unilateral undertaking", for planning purposes, by which it agreed that motor events exceeding certain noise levels should only be allowed on a limited number of days a year. Planning permission was granted in 1998 for the continued use of the land for motor events, subject to the conditions of the unilateral undertaking.

Subsequently, motor activities took place at the circuit well over 100 days a year, mainly in the summer months and often at high noise levels. The Watsons were unhappy with the noise and brought proceedings. They did not object to the core activities at the circuit (racing by classic and historic cars), but did object to the vehicle testing and track days, which produced excessive noise.

The High Court, whose decision was reported in [Case News, Property Week issue                   ], held that there was a nuisance, but that the Watsons' remedy should be limited to damages. That decision was appealed.

The Court of Appeal agreed that the use of the circuit constituted a nuisance. Croft's use was not reasonable having regard to the essentially rural nature and character of the area, which had not been changed by the unilateral undertaking or previous planning permissions. In fact, the Court's view of the threshold for reasonable use was well below that allowed for under the unilateral undertaking.

A nuisance having been established, the issue for the Court was whether the Watsons were entitled to an injunction stopping the nuisance, or whether their remedy should lie in damages only.

The appropriate test is that damages should only be awarded, in place of an injunction, under very exceptional circumstances, if the injunction would cause "oppression" to the party causing the nuisance. There was substantial "injury" to the Watsons' enjoyment of their property and the Court held that the grant of an appropriate injunction, restricting Croft's core activities at particular noise levels to 40 days a year, would not oppress Croft.

The Court, therefore, granted an injunction, which will restrict the activities Croft can carry out at the circuit. The amount of damages awarded by the High Court will be reviewed in the light of the grant of the injunction.
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