CASE STUDY – PROBLEMS WITH A BREAK CLAUSE
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The problem

A Lease contains a break clause terminable on 31st December on not less than 6 months notice in writing to the Landlord. A break notice in writing, expressed to terminate the Lease on 31st December, is served by hand on 30th June  on the Landlord’s Managing Agents, who pass it on to the Landlord the following day. Was the Notice served in time and in accordance with the Lease? 

Analysis

1.
The starting point is to identify the conditions precedent to the valid exercise of the break clause by the Tenant.  There are four conditions precedent which the Tenant must satisfy, in order to achieve a valid exercise of the break clause.  

(1)
The break notice must be in writing.

(2)
The break notice must give notice to terminate the Lease on 31st December.

(3)
The break notice must give not less than six months notice of the termination of the Lease.

(4)
The break notice must be given to the Landlord.

2.
The break notice was in writing, and gave notice to terminate the Lease on 31st December.  Accordingly the first and second conditions precedent are satisfied.

3.
In relation to the third condition precedent it is necessary to identify the last date on which the break notice could validly have been given to the Landlord so as to give the period of not less than six months notice required by the Lease.  

4.
Time limits in break clauses must be strictly observed, being of the essence of the contract constituted by the relevant lease.   A notice served a day too late will be invalid.

5.
In the present case the requirement is that not less than six months notice in writing be given.  If what is known as the corresponding date rule applies to the calculation of this notice period, the consequence will be as follows.    A notice given to the Landlord on 30th June (that is to say the last day of June) will give not less than six months notice to terminate the Lease on 31st December.  As a general rule a month means a calendar month.  The corresponding date to 30th June, six months after 30th June, is therefore 30th December.  By contrast a notice given on 1st July will give less than six months notice to terminate the Lease on 31st December.  The corresponding date, six months after 1st July, is 1st January.

6.
This all assumes however that the corresponding date rule, as articulated by the House of Lords in Dodds v Walker [1981] 1 WLR 1027, does in fact apply to the calculation of the notice period. The requirement in the Lease is for not less than six months notice.  If this means six months clear notice, the Tenant has a problem. The reason for this is that six months clear notice requires the exclusion both of the date of service and the date of expiration.  If therefore the break notice was given to the Landlord on 30th June, the period of six months will only have commenced on 1st July, and will not have expired before 31st December.  The break notice will not therefore have given the required period of notice, unless it was given to the Landlord on 29th June.        

7.
Unfortunately for the Tenant there are several authorities to support the argument that not less than six months means a clear period of six months. The use of not less than a certain period of time has been held to mean that the period of time in question must be a clear period of time in Chambers v Smith (1843) 12 M & W 2 and in R v Turner [1910] 1 KB 346.  More recently, in a Scottish case involving the exercise of a break clause, the requirement to give not less than nine months notice of the exercise of an option was held to require a clear period of nine months, excluding the day of service and the day of expiration of the relevant notice; see Esson Properties Ltd v Dresser UK Ltd [1997] SLT 949.  By contrast it was held in EJ Riley Investments Ltd v Eurostile Holdings Ltd [1985] 1 WLR 1139 that the corresponding date rule applied to the calculation of the period prior to which an application to Court for a new tenancy could not be made pursuant to Section 29 of the Landlord and Tenant Act 1954, in its old form.  Such an application, prior to the amendments made to Section 29 by The Regulatory Reform (Business Tenancies) (England and Wales) Order 2003 (SI 2003/3096), had to be made not less than two months after the service of a landlord’s Section 25 notice or a tenant’s Section 26 request for a new tenancy. The wording of the old Section 29 is not however on all fours with the requirement in the Lease, in the present case, that not less than six months notice be given.

8.
There is scope for argument on this point, but the better view would seem to be, in the absence of anything to the contrary in the Lease, that the period of notice required was six clear months.  If this is correct, the break notice had to be given to the Landlord on 29th June, at the latest.  It follows, on this basis, that the last date on which the break notice could validly have been given to the Landlord was 29th June.  The Tenant failed to achieve this.  The break notice was not served in time.  The third condition precedent was not satisfied and the break clause has not validly been exercised.

9.
If the conclusion reached in the previous paragraph is correct, it is unnecessary to determine the date on which the break notice was actually given to the Landlord.  The break notice will still have been invalid, whether it falls to be treated as having been given to the Landlord on 30th June or 1st July.  

10.
Given that there is some scope for argument in relation to this conclusion, it is necessary to consider the position if, contrary to the conclusion set out above, the corresponding date rule applied to the calculation of the period of six months notice.  On this hypothesis, the last date for the giving of the break notice to the Landlord was 30th June.  

11.
The break notice physically reached the hands of the Landlord on 1st July, when it was passed to the Landlord by the Managing Agents.  The break notice came into the hands of the Landlord’s Managing Agents on 30th June.  If, on these facts, the break notice was given to the Landlord on 1st July, the break notice will be invalid, even if the corresponding date rule applies.  The third condition precedent will not have been satisfied.  If, on these facts, the break notice was given to the Landlord on 30th June, the third condition precedent will have been satisfied, provided that the corresponding date rule applies, and the break notice will be valid.    

12.
If 30th June was the last date for giving the break notice to the Landlord, the critical question becomes whether the delivery of the break notice by hand to the Landlord’s Managing Agents on 30th June constituted the giving of the break notice to the Landlord on 30th June. This can be subdivided into two questions.  Was giving of the break notice by hand sufficient service of the break notice, assuming that it was handed to the right party? If so, did the giving of the break notice to the Managing Agents constitute the giving of the break notice to the Landlord?    

13.
A lease will often contain provisions governing the service of notices. These provisions may be prescriptive or permissive, either stipulating the ways in which valid service is to be effected or setting out the means by which valid service of the relevant notice may be effected.  In the present case, on the assumption that there are no such provisions in the Lease, the common law applies.  As a general rule the handing of a break notice to the landlord would be sufficient service. In the present case therefore the giving of the break notice by hand will have been sufficient service of the break notice on 30th June, provided that it was handed to the right party.  The problem for the Tenant is that the break notice was handed to the Managing Agents, not the Landlord.  Did the handing of the break notice to the Managing Agents constitute a handing of the break notice to the Landlord?       

14.
The answer to this question depends upon whether the Managing Agents had authority to accept service of the break notice on behalf of the Landlord.  In broad terms there are two ways in which the Tenant may able to establish that the Managing Agents had such authority.  The Managing Agents may have had the actual authority of the Landlord to accept service of break notices on behalf of the Landlord.  Alternatively, the Managing Agents may have had the apparent or ostensible authority of the Landlord to accept service of the break notices on behalf of the Landlord.

15.
So far as actual authority is concerned, it will be a question of fact whether the Landlord has given the Managing Agents authority to receive notices pursuant to the Lease on behalf of the Landlord.  It is possible, but unlikely, that the Lease itself will provide that service on the Managing Agents is sufficient service on the Landlord.  Beyond that, the question will turn upon an investigation of what authority has been given to the Managing Agents by the Landlord.  

16.
Turning to apparent or ostensible authority the Tenant will need to demonstrate that the Landlord has conducted itself in such a way, in its dealings with and/or representations to the Tenant, as to entitle the Tenant to treat the Managing Agents as the Landlord’s agents for the purpose of accepting service of the break notice.  In this context it is possible that the Landlord will have informed the Tenant, in terms, that the Managing Agents have general authority to receive notices on behalf of the Landlord.  More likely however is that the Tenant will have to rely upon a course of conduct in order to make its case on apparent or ostensible authority.

17.
The tenant was able to do this in Townsends Carriers Ltd v Pfizer Ltd (1977) 33 P&CR 361 and in Peel Developments (South) Ltd v Siemens plc [1992] 2 EGLR 85.  In both cases the sending of a break notice by the tenant to a company other than the landlord was held to be sufficient on the basis that the recipient of the notice could be treated as the agent of the landlord for the purposes of the service of the notice.  In Townsends there was a clear course of dealing between landlord and tenant through agents.  In the Peel case it is not entirely clear whether the decision was based on a finding of actual or ostensible authority, but the recipient company in that case was the managing agent of the landlord and the Judge went so far as to say that a managing agent would normally have general authority to receive notices relating to the landlord’s property.     
    

18.
There are however other cases where the Courts have not been willing to save a notice on the basis of agency.  So, in Lemmerbell v Britannia LAS Direct Ltd [1998] 3 EGLR 67 a break notice was served by a party which was not the tenant under the relevant lease.  The Court of Appeal held that there was insufficient material from which it could be inferred that the party which served the notice had done so as agent of the tenant.  A similar conclusion, in relation to agency, was reached in Dun & Bradstreet Software Services (England) Ltd v Provident Mutual Life Assurance Association [1998] 2 EGLR 175.

19.
In the present case therefore the question of whether service on the Managing Agents would have been sufficient service on the Landlord will depend upon a further investigation of the history of the dealings between the Landlord and the Tenant in relation to the role of the Managing Agents.  Peel in particular offers the Tenant some encouragement that service on the Managing Agents will have been sufficient.       

20.
The Tenant therefore has some grounds for being optimistic that service of the break notice on the Managing Agents on 30th June will have constituted the giving of the break notice to the Landlord on 30th June.  If so, and if the last day for the service of the break notice was 30th June, the break clause will have been validly exercised.

21.
All this assumes however that the last day for service of the break notice was 30th June.  This in turn assumes that the corresponding date rule applied to the calculation of the period of not less than six months notice.  For the reasons set out earlier in this analysis, there are good reasons for thinking that these assumptions are wrong.  If, as seems more likely, the corresponding date rule did not apply to the calculation of the period of not less than six months notice, and if a clear period of six months notice was required, the last day for service of the break notice will have been 29th June, and the break clause will not have been validly exercised. 

22.
The overall outlook for the Tenant is not, therefore, a good one.  As this analysis reminds us, leaving the service of break notices to the last minute is always perilous.
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