Imageview Management –v-Jack (13/02/09)- Agent’s breach of duty disentitles it to any commission or remuneration.           

The Message: Agents must act honestly and avoid conflicts of duty and interest.

The Case: The Court of Appeal has emphasised the severe consequences for an agent if he makes a secret deal which may possibly prejudice his client’s interests.

Kevin Jack is the goalkeeper for Trinidad and Tobago. His agent, Mr Berry of Imageview Management, negotiated a 2 year contract for him with Dundee United. Under the agency agreement, Mr Jack had to pay Imageview commission based on 10% of his salary and he did so for the first year of the contract. 
However, Mr Jack then learnt that Dundee had paid Imageview a fee of £3,000 for securing a work permit for him. Mr Berry had not told Mr Jack about this and it was a matter of some considerable surprise to him. Normally, football clubs arrange work permits for their players free of charge. Mr Jack refused to make any more agency payments and, when Imageview sued him for the balance due, he counter-claimed for the payment to him of all sums he had already paid them and the £3,000 secretly earned.

The law is very clear and long established. An agent’s own interests are secondary to his client’s. A secret deal which gives rise to any possibility of a conflict of interest is a breach of the duty of good faith owed by the agent. In Mr Jack’s case, the fact that Dundee was paying Imageview £3,000 might have meant that he had received less as part of his employment package. 

An agent who breaches his duty of good faith has to normally account to his client for all sums received and cannot retain or recover any commission that would otherwise be due. It matters not whether the agent knew he was doing wrong or whether the client does actually lose out because of any secret deal. The Court referred to previous cases involving property sales and held that sports agents were in no different position to estate agents. They cannot serve 2 masters and, unless full disclosure is made and the client’s consent obtained, cannot negotiate any separate deal for themselves.
Imageview’s case was that the deal with Dundee was quite separate and independent and Mr Jack had not suffered due to it. It accepted it had only cost £750 to procure the work permit and argued that, if it had acted wrongly, it should only have to account for the profit of £2,250 it had made.
The Court of Appeal agreed with the trial Judge that Imageview had acted in clear breach of its duty. The payment it received could clearly have impacted on the amount available for Mr Jack. The Court did accept there could be cases where it may be just for an agent to retain some commission where his work and skill had substantially benefitted his client but this would be exceptional. To all intents and purposes, an agent who makes any secret commission is to be treated as a fraudster and should not receive any benefit. The severity of the law is intended to deter agents from acting in this way. 

The Court expressed regret that it was still necessary in the 21st century to remind agents of the necessity for openness and transparency in their dealings for their clients. Mr Jack was entitled to recover all commission paid and the £3,000 and therefore profited from his agent’s wrongful conduct.

The lesson is clear. Agents must obtain client’s consent before agreeing any separate fee or payment as, otherwise, they may lose everything. Clearly, Imageview’s secret deal was an own goal on their part and one of Mr Jack’s best saves.
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