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The Commonhold and Leasehold Reform Bill – Call for Evidence

Response on behalf of the Property Litigation Association

The Property Litigation Association (the PLA) is an association made up of approximately 1,500 lawyers specialising in property disputes in England and Wales. Law Reform is one of the organisation’s key areas of focus. Our members act for significant numbers of both landlords and tenants of varying size and sophistication in relation to those disputes. Many of our members have extensive experience in disputes relating to residential and mixed-use developments. 

As an organisation we do not seek to take a position on whether policies underlying draft legislation are good or bad. However, we are concerned to ensure that legislation is well-drafted and workable in practice and does not give rise to unintended consequences or disputes which could have been avoided,

	Theme
	Question
	
Response

	Policy objectives
	How effectively does the draft Bill meet the Government's own policy intentions, including its commitment to “bring the feudal leasehold system to an end”?
	By eventually banning the sale of leasehold flats, the Bill will ultimately bring an end to leasehold in the residential sector. However, the Government should be careful in its view that leasehold is inherently bad or problematic. Clearly there are examples of “bad” landlords who may seek to recover onerous ground rents or who do not act fairly in the administration of service charges, however, leasehold ultimately is a useful tool for the legal structuring and management of blocks of flats and, even more, so complex multi-use estates.  For example, leasehold is regularly used as a structuring tool to allow investors to share in income and risk (through layered lease structures). Even if the Government has determined to phase out leasehold for individual flats, it is important that property investors still have the ability to create leasehold structures at headlease level. Not having the flexibility risks damaging the attractiveness of the UK property sector for investors. 

	Policy objectives
	Does the draft Bill provide a workable legal framework to support commonhold as the preferred, default tenure for flat ownership by the end of the Parliament?
	•	The Bill does go some considerable way towards providing a reformed framework to make commonhold the default tenure. A key flaw with the existing framework is that it doesn’t work for the modern developments built today. The Bill reforms the framework to make it more flexible, recognising the different interests of mixed-use unit holders and addressing shared ownership arrangements. 
•	It introduces the concept of “sections” to recognise both separate heads of expenditure and governance needed for commercial and residential parts in a single commonhold. It also allows for permitted leases and provides developers with necessary flexibility to determine development rights whilst at the same time safeguarding consumer interests. This will be key to ensuring commonhold is a viable alternative to leasehold. However, we do have remaining concerns about how effectively the Bill will operate in the case of complex mixed use development where, for example, some services are provided on a block by block basis but others are estate-wide.  
 
 
•	Governance is strengthened through mandatory reserve funds, clearer rules for appointing and removing directors, and collective approval of annual budgets and the ability to raise emergency funds and enforce contributions, including applying for an order for sale as a last resort. Dispute resolution is streamlined through tribunals. These measures are key to addressing weaknesses in the existing model but it will be important to ensure that (i) leaseholders converting to commonhold fully understand the responsibilities they are assuming and (ii) commonholders are not able to succumb to the temptation to defer required works or reduce reserve fund contributions in order to save costs.  
 
•	The Bill also effectively addresses the existing conversion hurdle and facilitates conversion of existing leaseholds to commonhold by lowering the consent threshold from 100% to 50%. This will be essential to avoid a sustained two-tier system where there are currently 5 million plus existing leaseholds. However, we do have concerns about how the system will operate in respect of leaseholders who chose not to convert to commonhold. It seems unfair that their leases will nonetheless be aligned to the Commonhold Community Statement and leaseholders who do not wish to (or cannot afford to) take part in the conversion process risk being prejudiced. 
 
•	The proposed timeframes are ambitious (2029 to achieve this by the end of the current Parliament). Landlords and developers have raised concerns about financial impacts and practical implementation and Government will need to onboard the lenders if this is to be achieved which is where the work of the Select Committee engagement is likely to prove very valuable.

	Strengthening leaseholders’ rights
	Will the Government’s proposal for a cap on ground rents of £250 a year, changing to a peppercorn after 40 years, tackle unregulated and unaffordable existing ground rent charges?
	Yes – the proposed cap of £250 per year (reducing to a peppercorn (zero rent) after 40 years) will be a legally robust measure to curb unregulated and unaffordable ground rents in existing leases. This extends the existing protections in the Leasehold Reform (Ground Rent) Act 2022’s to pre-2022 leases, meaning any requirement to pay above £250 annually will become unenforceable once the cap comes into force, and all ground rent obligations are eliminated after a 40-year transition period. 
 
Although not retroactive (i.e. past payments are not refunded), the cap will immediately reduce current ground rents that are above £250 and bar future increases, giving leaseholders prompt relief and ensuring excessive ground charges are phased out over time. 

We would however question the decision not to index-link the £250 cap as it’s value in real terms will be eroded long before the 40 year cut-off is reached. The Government should bear in mind that the cap could have real-world impacts on landlords who have borrowed against assumed long-term ground rent income and the lack of any indexation will exacerbate this.

In terms of the mischief which the cap seeks to address, we agree that regulation is required in respect of genuinely unaffordable ground rents (for example those that double over time). However, we would query whether £250 per annum is a genuine cut-off for affordability. Anecdotally, most affordability complaints raised by leaseholders appear to relate to service charge/maintenance costs as opposed to the (by comparison often modest) ground rent. 

We would support exemptions to the cap where appropriate. For example, there should be an exemption where a leaseholder has agreed to a higher ground rent in return for a reduced upfront premium. Query also whether it is appropriate for buy to let investors to benefit from the cap. 

	Strengthening leaseholders’ rights
	How does the draft Bill seek to address the respective property rights of leaseholders and freeholders?
	The Bill is a significant step towards stronger protections for leaseholders, giving them greater control and rights over their homes, greater protection and lower property charges.
	
But the Bill also brings significant changes for freeholders, investors and developers and may raise questions about future investment in residential property.  The Bill will impact development portfolios and income from ground rent investment and cause uncertainty about leasehold blocks possibly converting to commonhold.

We note that the Bill appears to envisage that landlords will in many cases remain part of the commonhold structure through the ability of participating leaseholders to require landlords to take 999 year leasebacks of non-participating leaseholders. As we understand it, both the landlord and the non-participating leaseholder will be a member of the Commonhold Association in that scenario, however, it is unclear how voting rights would be allocated between them. In principle, we imagine that many landlords would prefer to have the option to exit completely in the event of conversion to commonhold rather than remaining involved in a somewhat ill-defined capacity. 

	Strengthening leaseholders’ rights
	Are there any potential loopholes in the draft Bill’s provisions to cap ground rents, including through the use of headleases?
	Broadly the draft Bill helps close existing loopholes in ground rent regulation, including those associated with headlease structures. It extends the cap to pre‑2022 leases and contains specific provisions for intermediate landlords, preventing rents being preserved or inflated upstream where income is reduced by the cap. Exemptions are limited and defined, largely mirroring those under the 2022 Act, which constrains any attempted avoidance by re‑characterising ground rent as an alternative charge under the lease. However, we consider that the main residual risks arise not from headleases but from more complex arrangements: for example, attempts to rely on business or social‑purpose exemptions, rent‑only “no premium” leases, or negotiated quid‑pro‑quo leases exchanging price for rent. 

However, the Government has recognised these risks and signalled that it will implement close regulatory control. The risk of landlords avoiding the ground rent cap will therefore be determined by the Government's planned oversight of exempt arrangements and we would welcome more detail on these proposals.

Some proposals for consideration may include:
· Purposive definition of “rent”: In Part 3/Schedule 13, regulated ground rent could be defined broadly as any recurring payment for occupation/holding not referable to services actually provided, whatever the label (rent, fee, contribution, licence, membership), so that disguised ground rent is caught.
· Linked agreements/connected persons rule: Treat agreements with connected parties (e.g. managing agents, headlessees, group companies) as a single arrangement with the lease for ground rent cap purposes, so side arrangements cannot defeat the regime.
FTT jurisdiction and guidance: Give the FTT explicit powers to determine cap avoidance disputes (including declarations that an alternative charge is disguised rent), supported by statutory guidance and costs powers to deter tactical behaviour to avoid the cap.

In its Policy paper, the Government refers to a scenario in which a leaseholder benefits from a reduced premium in return for a higher ground rent. It seems fair and reasonable that this should be exclusion from the capping of ground rent in the same way that there is an equivalent exclusion to the 0.1% cap in LAFRA 2024. As with LAFRA 2024, there may be evidential issues for landlords seeking to retrospectively demonstrate that this was the case. However, in principle this could be ameliorated if landlords had the ability that the premium for which the lease was sold was less than the open market value at the time. This could be assumed to be in return for the higher ground rent unless the leaseholder can show that it was for another unconnected reason. 

	Strengthening leaseholders’ rights
	Will the draft Bill’s proposal to end the use of forfeiture against leaseholders go far enough to redress the imbalance between leaseholders and landlords when there is a breach of covenant?
	The PLA is supportive in principle of the Bill’s intention to end the use of forfeiture for long residential leases. In practice, the ability to forfeit residential long leases is already (rightly) significantly constrained by a mixture of legislation and case law. 

The Government may however wish to reconsider the exclusion of non-payment of ground rent from the new lease enforcement process. 

If non-payment of ground rent is excluded from the lease enforcement process landlords wishing to enforce non-payment of ground will need to do so via issuing debt recovery proceedings at court. In practice, given the level of ground rents, it will be disproportionate in many cases for landlords to issue debt recovery proceedings until a meaningful backlog has accrued, so as to justify the costs. This could ultimately make it harder to pay off ground rent arrears if they are allowed to build up.

There is also an increased risk of leaseholders becoming subject to CCJs where they fail to engage with court proceedings.

	Strengthening leaseholders’ rights
	What provisions does the draft Bill include to support leaseholders faced with the cost of major works?
	· The Bill aims to increase safeguards for commonhold owners by improving the transparency of the CCS – commonhold community statement – to set clear standards of repairs and improvements, ensuring the commonhold has insurance cover and requiring use of a reserve fund to help mitigate large/ surprise costs.
 
· Commonholds can pay for unexpected urgent repairs by the commonhold association taking a loan or selling parts of the building or estate to raise funds. However, these are obviously short term and, in many cases, “one-off” solutions, which risk increasing costs in the longer-term and there should be strict controls on when they can be deployed. We also question how, for example, the loan provisions will work when commonholders sell their interests? In effect, the buyer will end up having to pay back a loan for works carried out before they acquired their interest whereas the seller will potentially not have had to pay anything. There is a real risk of these provisions being abused and/or leading to disputes and preventing flat sales. 
 
· Commonholds have responsibilities and procedures for ensuring that buildings are effectively maintained. The Bill aims to ensure clarity on minimum standards of repair and adhere to a standard of maintenance that will not adversely affect neighbouring members’ property. It is important that individual commonholders are able to enforce these provisions robustly and quickly.
 
· The Bill makes it mandatory for commonhold associations to establish a reserve fund, to plan for major works and finance these through smaller more manageable contributions over time, rather than through large one-off bills. 
 
· This encourages major repair and replacement activity to be planned. A periodic reserve fund study will be a requirement, to help inform commonholds of works and assess the level of contribution needed. Reserve funds will be held on statutory trust, so that they can only be used by the commonhold association to comply with obligations in relation to the CCS. Specific reserve funds will be established for needs and will be flexible enough to borrow from or change the purpose of funds subject to approval of the members and the Tribunal. There is inevitably a risk that commonholders are tempted to reduce reserve fund contributions in order to reduce costs in the short term and it is important that the legislation imposes strict controls on this. 
 


	Strengthening leaseholders’ rights
	Should provisions implementing the remaining Law Commission recommendations on leasehold enfranchisement and the right to manage be included in the final version of this Bill?
	The Bill is already complex and makes sweeping changes to property law in the residential sector.  In addition, much of the detail is still to be fleshed out in regulations.

The PLA would not support adding further complexity by seeking to include further recommendations within the Bill.

	Strengthening leaseholders’ rights
	How could changes to the draft Bill make enfranchisement more affordable, including by enabling leaseholders to avoid paying ‘development value’?
	It is not clear why the Bill would seek to do this. Changes the enfranchisement process have been enacted through LAFRA 2024. It would be confusing for further changes to now be implemented through this Bill.

	Strengthening leaseholders’ rights
	Should provisions implementing the remaining recommendations of the Regulation of Property Agents: Working Group be included in the final version of this Bill?
	As above, given the scale of changes already being made and the fact that this Bill relates to reforms to leasehold and commonhold, it does not appear to be the proper place to implement these changes, which are much broader in scope and will be relevant to many more stakeholders (not least, property agents in all sectors).

	Privately managed housing estates
	What new protections does the draft Bill offer to freehold property owners on private ‘fleecehold’ estates?
	The term “fleecehold” appears unnecessarily inflammatory in the context of Government backed legislation. It appears that what is being referred to here is structures whereby freeholders are required to contribute to the maintenance of common facilities within their private estates (for example gardens areas or unadopted roads). Ultimately, unless local authorities are going to assume responsibility for maintenance of these areas (which in most cases they do have the resources to do), it is a fact that they do need to be maintained. It is also difficult to see who, other than the freeholders of the individual properties, should be responsible for the costs of this. Controls can and should be put into place to ensure that costs are reasonable and that freeholders have the ability to challenge unreasonable costs (as leaseholders currently do), however, those who chose to purchase properties on private freehold estates must expect to be liable for the reasonable and proper costs of maintaining those estates. However, clearly it is important that they enter into these obligations with a proper understanding of what they entail.

	Privately managed housing estates
	How could the draft Bill go further towards the Government’s commitment to “bring unfair costs to an end” on ‘fleecehold’ estates?
	See above response

	Commonhold – conversion & operation
	Does the draft Bill establish converting to commonhold as an achievable option for ordinary leaseholders?
	The draft Bill should make conversion to commonhold a realistically achievable option for ordinary leaseholders by addressing the most significant historic obstacle: unanimity. Reducing the consent threshold to 50% makes conversion feasible in typical residential blocks. The Bill also introduces a practical framework for non‑consenting leaseholders, allowing leases to subsist on a transitional basis while progressively aligning rights and obligations with commonhold governance and providing for their eventual phasing‑out. However, we are concerned about how feasible this is in practice. The idea that the leases of non-consenting leaseholders will be “aligned” to the Commonhold Community Statement is a vague one and it seems wrong in principle that non-consenting leaseholders will nonetheless be required to accept changes to their property rights. The idea that conversion to commonhold will be mandatory on sale or lease extension could also prevent leaseholders from selling or extending their leases where they cannot, at that time, afford to pay the premium (to buy out the landlord’s leaseback) in order to convert to commonhold. 

However, conversion is not unconstrained. It remains dependent on the prior satisfaction of the requirements for collective enfranchisement, which continue to operate as a necessary gateway step. Those enfranchisement conditions therefore remain of paramount importance in determining whether conversion is achievable in practice. 

	Commonhold – conversion & operation
	How does the draft Bill allow for commonholds to be flexible and tailored to suit the needs of all development types?
	The draft Bill enables commonholds to be flexible and tailored by combining standardisation with specific local rules. A core, standardised "Commonhold Community Statement" would apply across all developments, while allowing locally tailored rules to reflect the needs of particular developments. The Bill introduces “sections” and separate heads of costs, enabling mixed‑use and complex developments to align voting, management and financial responsibility with use and benefit. However, it remains unclear how workable these provisions will be in the context large developments where there a mixture of services provided on a block by block vs estate-wide level. 

We note that developers are to be given flexible development rights to support phased or large schemes, subject to safeguards and tribunal oversight. The Bill also permits shared ownership and specialist finance products within commonhold, which should broaden its suitability for affordable and specialist housing. Extensive delegated powers should also allow regulations to adapt the regime over time for different development types. Again, further detail on delegated powers would be welcome.

	Commonhold – conversion & operation
	What framework does the draft Bill establish for ensuring fair collective decision‑making in commonhold associations?
	The draft bill envisages that the leases of non-participating leaseholders will be “aligned” with the Commonhold Community Statement (CCS). However, the Bill is entirely lacking in detail as to how this will operate in practice. As a matter of principle, given that non-participating leaseholders have, by definition, chosen to retain their leases rather than become part of the commonhold, it seems wrong as a matter of principle that those leases are then “re-written” without their consent. It is also very unclear what this means in practice. The PLA’s view is that these are points of critical importance and they should be addressed in the Bill itself as opposed to being left over for regulations in due course.

	Commonhold – conversion & operation
	Are the mechanisms for dispute resolution sufficiently robust to address potential disputes which may arise within commonhold associations?
	
Yes, in broad terms the draft Bill provides sufficiently robust mechanisms to address most disputes likely to arise within commonhold associations. It prioritises dispute minimisation through a standardised "Commonhold Community Statement" and clearer governance rules on budgeting, reserve funds, voting and sections, reducing ambiguity at source. 

Where disputes do arise, targeted Tribunal powers should act as proportionate backstops, particularly for governance failure, financial transparency and mixed‑use costs apportionments. 

Tribunal‑supervised enforcement of arrears also appears to be firmer than ordinary debt recovery while avoiding the bluntness of leasehold forfeiture. That said, overall robustness will depend on implementation: notably whether staged ADR is embedded into this process, and whether Tribunal capacity is adequate to accommodate the potentially large volume of referrals made as a result of the new system.

	Commonhold – conversion & operation
	Does the draft Bill’s definition of permitted leases ensure shared owners and owners with lease‑based home purchase plans are fully included under the commonhold model?
	

	Commonhold – conversion & operation
	What would be the consequences of converting to commonhold for leaseholders in blocks with building safety defects?
	It is clear from the Bill that its effect will be that the commonhold association will become the Principal Accountable Person for the building under the Building Safety Act. The obligations imposed on the Principal Accountable Person are extensive and include obligations to actively manage and address building safety risks - including carrying out remedial works were required to remedy building safety defects. Although there are routes whereby the Commonhold Association may be able to seek funding contributions either from the government or from other parties, the reality is that these processes are costly and time consuming (for example, securing funding contributions from third parties invariably involves litigation). Even if funding can be secured, the process of actually implementing the required works can be enormously complex.

If commonholders are going to assume these obligations, it is vital that they understand fully what is entailed before choosing to commit to the commonhold conversion process. 

	Banning new leasehold flats & making commonhold default
	What is a realistic timeline to ban the sale of new leasehold flats?
	

	Banning new leasehold flats & making commonhold default
	What are the possible impacts of the draft Bill on the property sector, including property values and housing supply?
	

	Banning new leasehold flats & making commonhold default
	Do the provisions in the draft Bill improve confidence in commonhold across the property sector?
	This remains to be seen. We are concerned in particular that much of the important detail around the day to day operation of commonhold is to be left for regulations in due course. If these regulations are not properly thought-through then the entire system could be unworkable on a day to day basis. As such, we would favour a rigorous process of consultation on any regulations before the Bill is bought into force.

	Implementation
	What would be a reasonable timeline to implement the provisions in the draft Bill? What deadlines would the Government need to meet in the interim?
	As above, our view is that the Bill cannot (and should not) be bought into force until all of the detail currently reserved for regulations has been worked through and rigorously consulted upon. 

	Implementation
	How would the provisions in the draft Bill interact with existing legislation, including the Leasehold and Freehold Reform Act 2024? Might there be any unintended consequences and, if so, how should those risks be mitigated?
	It appears that, on at least one interpretation, the Bill would (from the perspective of landlords) compound the impacts of LAFRA 2024 as the effect of the ground rent cap will be to further reduce the term value element of the premium payable on enfranchisement (given that this involves a capitalisation of the ground rents which would otherwise be payable to the landlord for the remainder of the term). It is not clear whether this is intended, as it appears that the Government has considered the impacts of LAFRA 2024 and the Bill separately, whereas in fact these are impacts which should be considered cumulatively in order to understand the full economic impact on the property industry.

	Implementation
	How have delays to the implementation of the Leasehold and Freehold Reform Act 2024 informed the provisions of the draft Bill? What lessons have been learnt to ensure the new legislation may be implemented without delay?
	

	Final questions
	Are there any additions you would like to see to the draft Bill?
	Please refer to our comments within individual responses above. 
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